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Court of Appeals of the District of Columbia. 


No. 2841. 

.T. Arthur Lynham, Appellant, 

vs. 

Malcolm Hufty. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32145. 

Malcolm Hufty, Plaintiff, 
vs. 

J. Arthur Lynham, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the alx>ve-entitled cause, to wit: 

1 Bill. 

Filed October 2, 1913. 

In the Supreme Court of the District of Columbia. 

Equity. No. 32145. 

Malcolm Hufty, Plaintiff, 
vs. 

J. Arthur Lynham, Defendant. 

To the Justice of the Supreme Court of the District of Columbia 
holding an Equity Court: 

The bill of complaint of Malcolm Hufty exhibited against J. 
Arthur Lynham respectfully represents to the Court as follows:— 
1. That plaintiff is a citizen of the United States and a resident 
of the District of Columbia, and brings this suit in his own right. 

1—2841a 




J. ARTHUR LYNHAM VS. MALCOLM HUFTY. 

. thp d « fendan .t J - Arthur Lynham is a citizen of the 
I nitod . fates and a resident of the District of Columbia and is 
HlK ‘ < °" n rl Rht as hereinafter set forth ’ 

Mary Pace FD,'ftv re ’ the 14th d «>’ of September, 1909, 

; .) J ‘».- e HufU instituted a certain suit against plaintiff and 

another in the Supreme Court of the District of Columbia nravirm 

amon- other things, for an absolute divorce from plaintiff the 

4 28,788 on the Equity side of the sai Court 

4. r at plaint.ft answered.said bill, and at the same time tiled 

o „ • ' e s,,,d *n» bill against the said Man- Page 

Ilult\,. praMng for a divorce from the bond of matrimony in 

"Inch said cross bill one Theodore D. Wilson was made 
defendant as co-respondent. e 

• >. 1 hereafter on the 20 day of Jan’y 1910 the Court on Hip 
motion of the said Mary Page Ilufty, by her counsel referred said 
cause to John \\. Hulse. an Examiner in Chancery of said Court 
to take the testimony in the cause, and upon motion of counsel 

1’VTif M ,v'-V l (f \'i 3 furt,ler °, rder I ,assed on the 20th 

, . ol Ma ' j no referred the cause to the defendant J Arthur 

L.Miham. another Examiner in Chancery of said Court to complete 

the taking of the testimony in the said cause. 

0. I bat pending the final determination of the cause to wit 
on t 1C 4 day of Nov. 1909. the said Court entered a certain inter- 
locuton order for the payment by this complainant of Two hun- 
dicd and fifty (#2 >0.00) dollars as counsel fees for the attorney for 
the said Mary I age Unity, and for the payment to her of One 
hundred <•>100.00) dollars per month a< and for alimony. 

• V 1 lm * 'oc said ( oil it by another interlocutory order passed in 
smd cau>c on the petition of the said Mary Page Ilufty, complainant 
in flu anginal loll, on the loth day of May. 1912, ascertained that 
there was at that time payable to the said Mary Page Iluftv on ac¬ 
count ot Examiners fees the sum of *1.980.50. and alimony al¬ 
lowances pendente 11to *950.00. being in all the sum of *2,33(5 50 
a copy of the said order is herewith filed marked “Plaintiff’s Ex¬ 
hibit No. 1 and is prayed to be read with this bill as a part 
thereof. 1 

3 8 - That thereafter, on the — day of- 1912 pending 

the litigation in said divorce suit the said Mary Page Iluftv 
undertook to assign, transfer and set over unto the said defendant 
•I. Aitlmr Lynham all her right, title and interest in the said last 
mentioned order, and by a pneoipe filed in the said suit directed 
the Clerk of the said Court to enter the said order to the use of the 
said J Arthur Eynliam. and that thereafter the said Clerk entered 
upon the judgment lien docket the said sum id' *2.33(5 50 a- a iudg- 
ineiit hen m favor of the said defendant .1. Arthur Lynham against 
plaintiff where the same still remains recorded as an apparent lien 
against the real estate of plaintiff, whereby the plaintiff’s title to his 
real estate is clouded and the same is rendered unmarketable, and 
plaintiff is unable to sell, convey, or otherwise dispose of the same 
copies ot said assignment and praecipe marked “Plaintiff’s Exhibits 
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A and IV respectively are attached hereto and prayed to he read 
with this hill as a part hereof. 

9. Plaintiff avers that since the passing of the said interlocutory 
order for the payment of the said sum of $2,336.50 to the said Mary 
Page I Tufty no effort, has been made until recently to enforce the 
same against complainant, and that said order up to the time of 
the entry of the final decree in said cause remained and still re¬ 
mains unexecuted. 

10. Plaintiff avers that the cause came on for hearing before the 
Supreme Court of the District of Columbia, and was fully argued 
upon the merits thereof bv counsel for the respective parties, and 
thereafter on the 20th day of December, 1912, the said Court made 
and entered its final decree upon the merits upon the said original 

and cross hills, dismissing the original bill of complaint of 

4 the said Mary Page Hufty against plaintiff, and sustaining 
plaintiff’s cross bill against her and the said co-respondent 

Theodore D. Wilson, and granting plaintiff a divorce from the bond 
of matrimony as prayed therein, and further adjudged, ordered and 
decreed that the said Theodore D. Wilson, co-respondent in the said 
cross bill should pay all the costs incurred in the prosecution and 
defense of the said original and cross bills, to he taxed by the Clerk; 
a copy of the said final decree is herewith filed marked “Plaintiff’s 
Exhibit No. 2,” and is prayed to be read with this bill as a part 
thereof. 

11. Plaintiff further avers that there was no judgment against 
plaintiff for alimony or costs in the said final decree nor provision 
for the collection or payment of arrears of alimony, nor for enforc¬ 
ing any interlocutory or incidental order for the payment of ali¬ 
mony pendente lite, and that all the rights of the parties litigant to 
said cause were terminated by the said final decree, which settled 
and disposed of the whole controversy l>etween the parties, and 
everything incidental or ancillary thereto, and that the said J. 
Arthur Lynham having been an assignee pendente lite of the said 
Marv Page TTuftv under the said interlocutory decree of the 13th 
of May, 1912, whatever rights or interest he might, have acquired 
thereby, were subject to the judgment of the Court upon the final 
decree entered in the cause, and that the said interlocutory decree 
was and is merged in the final decree of the Court, and that the said 
interlocutory decree and the assignment thereof to the defendant 
J. Arthur Lynham is without any force or effect whatever, as against 

plaintiff in law or in equity, except in so far as constituting 

5 a cloud upon the title to complainant’s real estate in the 
District of Columbia. 


12. That plaintiff is the fee simple owner of certain real estate in 
the District of Columbia, and is in possession of the same, namely, 
the East 155 feet of the south 33 feet of lot 13, square 878, as well 
as of other real estate in said District, and complainant further avers 
that by means of the docketing of the said sum of $2,336.50 men¬ 
tioned in the said interlocutory decree and said pretended assign¬ 
ment, and the entering thereof on the judgment lien docket of the 
said Court as a judgment in favor of the said J. Arthur Lynham 
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against plaintiff, a cloud has been created upon the title to the said 
real estate now owned and possessed by plaintiff, or any other real 
estate that he might hereafter acquire in said District. 

13. Plaintiff further avers that the said defendant -T. Arthur Lvn- 
ham under color of the said interlocutory decree and assignment 
ha* recently attempted to enforce the collection of the said money 
mentioned in the said interlocutory decree by causing a writ of 
fieri facias to he issued out of the Clerk’s office of this Court against 
complainant, and placed the same in the hands of the Marshal to 
be executed by levy upon the real estate or personal property of 
plaintiff, and plaintiff is informed and believes that the said de¬ 
fendant J. Arthur Lvnham intends and is about to institute pro¬ 
ceedings in the Supreme Court of the District of Columbia to sub¬ 
ject the real estate l>elonging to plaintiff in the said District to the 
payment of the said sum mentioned in the said interlocutory decree. 

The premises considered plaintiff prays: 

6 1. That process issue out of this Honorable Court, directed 
to the said defendant requiring him to answer the exigencies 

of this bill, but an answer under oath is hereby expressly waived. 

2. That the said pretended decree for the payment of the said 
sum of $2,336.50 by the plaintiff to the said Mary Page ITufty, and 
bv her assigned to the said -T. Arthur Lynham and docketed upon 
the judgment lien docket of the Supreme Court of the District of 
Columbia as a judgment in favor of the said J. Arthur Lynham 
against plaintiff be declared and decreed to be a cloud upon the title 
of the plaintiff’s said real estate in the District of Columbia, and that 
the same be cancelled and annulled, and that the «aid cloud be lifted 
and removed from the title to plaintiff’s said real estate and that the 
said real estate W relieved, released and exonorated therefrom as a 
lien upon the same. 

3. That the Clerk of the Court 1 >e ordered and directed to enter 
the said pretended judgment cancelled and annulled by order of 
the Court in this cause upon the said judgment lien docket. 

4. That the said defendant J. Arthur Lynham be by order of 
this Court enjoined and restrained from prosecuting, enforcing or 
attempting to enforce against plaintiff the said writ of fieri facias 
or any other writ issued for the enforcement or collection of the 
said judgment, and from asserting or attempting to assert, or en¬ 
forcing or attempting to enforce by suit or otherwise pendente lite 
any liability on the part of the plaintiff by reason of the said pre¬ 
tended judgment, and that the injunction be made permanent upon 

the final hearing of this cause. 

7 5. And for such other and general relief as the nature of 
the case may require and to equity may seem meet. 

MALCOLM HUFTY, Plaintiff. 

The defendant to this bill is J. Arthur Lynham. 

EDMUND BURKE, 

Attorney for Plaintiff. 
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District of Columbia, To wit: 


I Malcolm Huftv, on oath say that T have read the foregoinu 
bill of complaint by me subscribed and know the contents t ereo , 
that the° m aHern and things therein contained npon my pe^nal 
knowledge are true; and those stated upon information and belief, 

I believe to l»e true. 


if » t DAT TU tTTTFTV 


Subscribed and sworn to before me 


this 2nd day of October, 1913. 
J. R. YOUNG, Clerk , 
Bv R. P. BELEW, 

Ass’t Clerk. 
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“Plaintiff's Exhibit No. 1.” 

In the Supreme Court of the District of Columbia. 

Equity. No. 28793. 

Mary Page Hufty 
vs. 

Malcolm TTufty and Another. 

This cause coming on for consideration 1^ the Court upon the 
petition of the complainant filed herein 1 ar ^ 
an«wer thereto of the almve named defendant Malcolm liuttj, ftlea 
herein \pril V2. 1912. and having been argued by counsel and c 
sidered by the Court, it is this 13th day of May. 1912 adjudged, 
■md ordered that there is now due and payable, as of March 15, 
1912 bv the said defendant Malcolm Hufty to the complainant 
Marv Page Huftv for and on account of examiner s fees, name), 
fnr T \rthur T vnham $1,086.50 and for John \V. Hulse, $300.00, 

and^ a«^'arrears of allowance for alimony pendente lite namely 
«0o0 00 being in all the sum of Two thousand three hundred and 
thirtv-dx dollars and fifty cents ($2.33(1.50) and that the complain¬ 
ant have execution therefor as at law. And further adjudged and 
ordered that Edward R Kimball and Samuel Rendheim in the said 
petition mentioned, lie and they hereby are authorized and directed 
to make sale at public auction, and upon the usual terms and con¬ 
ditions of the certain lots numbered 24 and 2o in square 140, in 
he City of Washington. District of Columbia, heretofore conveyed 
o them bv the said defendant, and the net proceeds thereof, after 
proper allowances for commissions, costs and expenses, to 
9 pay to the complainant on account of the said sum of 

Provid^S prio^to the making of such sale process issue to 
T olla B Ingersoll requiring her to answer within ten days fro 
the service of such process, the allegations of the said petition re¬ 
jecting the conveyance of said lots of September 11, 1911, purport¬ 
ing j secure her the sum of $1,300 and that upon her answer to 
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such process, or her default in answering the same, as the case may 
be on a day thereafter to l>e fixed bv the Court, the parties afore¬ 
said, complainant and defendant, and the said Lolla B. Ingersoll 
present in open ( ourt such testimony as they, or any one of them, 
may be advised, upon the allegations of said petition, and the denial 
thereof by the answer of the said defendant, and the answer, if any, 
of the said Lolla B. Ingersoll respecting the said conveyance; such 
action being taken by the Court upon and alter such hearing as to 
the Court may seem proper. 

* s J* ir ^ er adjudged and ordered that nothing herein contained 
shall afreet or l>e deemed to affect the question whether the said de¬ 
fendant. is m contempt of the Court, as in and by the said petition 
alleged, and in and by the said answer denied, which said question 
also is hereby reserved for further consideration by the Court. 

WRIGHT, Justice. 

10 “Plaintiff's Exhibit No. 2.” 

In the Supreme Court of the District of Columbia. 

Equity. No. 28793. 

Mary Page Hufty, Complainant, 

vs. 

Malcolm IIifty and Maybelle Carter 
Original Bill, 
and 

Malcolm Hufty, Complainant, 

vs. 

Mary Page Hufty and Theodore 1). Wilson, Defendants. 

Cross Bill. 

This cause coming on this day to be heard upon the original bill 
of complaint of Marv Page Huftv against the said defendant 
Maloolm Hufty. her husband, and Maybolle Carter named as ««,- 
respondent in said tall, praying for a divoree from the bond of 
matrimony between the complainant and the said defendant Mal- 
(olm Huftv. and the answers of the said defendant Malcolm Huftv 
and Mavbelle Carter, and the general replications to the said an¬ 
swers and depositions and exhibits taken and filed in this cause on 
the said issues raised upon the said pleadings, and coming on fur¬ 
ther to he heard upon the cross hill of the said Malcolm Huftv filed 

Theidorin 8 ' the ? aid Marv Pn » e "tifty, his wife, and 
1 heodore D. \\ llson named as co-respondent in the said cross hill 

charging adultery on the part of the said Mary Page Huftv with 

ii if Sa D T '?? d s rfl n - M l,?on - an(1 the answers of the said 

H Marc- Page Hufty and the said Theodore D. Wilson, named 

as co-respondent as aforesaid to the said cross bill, and the 
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geneial replications thereto, and the depositions, exhibits and proofs 
taken and tiled in the cause upon the said cross bill and answers 
of the said Mary Page Hufty and the said Theodore D. Wilson, 
co-respondent aforesaid, and the said cause being fully argued bv 
counsel, and thereupon the Court proceeding to decree upon the 
said original bill of the said Mary Page Hufty, and the said an¬ 
swers thereto and the testimony introduced in support thereof doth 
find that the a\erments of the said original bill are not sustained or 
proven, and doth on this 20th day of December, A. D. 1912, ad¬ 
judge, order and decree that the decree of divorce therein prayed 
for Ik? and the same is hereby denied, refused and overruled, that the | 
costs incurred by the aforesaid defendant Malcolm Hufty be taxed as 
hereinafter provided; ' 

And the court further proceeding to decree on the merits of the 
said cross bill against the said Mary Page Hufty and the said 
I heodore D \v ilson, co-respondent as aforesaid, doth further find 
that the said Malcolm Hufty and the said Mary Page Huftv were 
iawfully married on the 13th day of December. 1902; that the 
said Malcolm Hufty has been a resident of the District of Colum¬ 
bia for more than three years before the filing of the said original 
and cross bills and is now such resident ; that the charge of adultery 
made in the said cross bill against the said Mary Page Huftv with 
the said co-respondent Theodore D. Wilson at' Asburv Park and 
M anamassa in the State of New Jersey during the said marriage 
has been fully proven and established by the testimony and 
I - proofs taken upon the said cross bill. 

i i tIlerefore ty th e Court further adjudged, ordered and 

decreed that because of the acts of adultery aforesaid that the said 
Malcolm Hufty complainant in said cross hill, be and he hereby is 
dnorced from the bond of matrimony with the said Marv Page 

dissolved™ *° ^ *° rK of matnmon y and the same isherebv 

And it further appearing to the Court that two children of tender 
ifa? w . ere b " rn of the said marriage, to wit: Malcolm Hufty 
Jumor, horn November 13, 1903, and Mann Randolph Page Huftv 

p* V T r X n n ° 7 ,’ wbo are now in the custody of the said Marv 
Page Hufty, and the Court not now being advised as to the disposi 
tion to lie made of the said children, and their care and cu "todv 

Hon of The°Court 1-6 y eXpressly reserved for the future determina- 

Tt is further adjudged, ordered and decreed that the said co re l 
spondent to the said cross bill, Theodore D Wilson shallVnUV 1 

a 1 the costs of this suit to the .said Malcolm^ Hi.ftv com P l a ffi 

therein, incurred in the prosecution and defense of the said original J 
and cross bills, to be taxed by the Clerk. anginal J 

And it. is further ordered that the said Malcolm Huftv have 
execution against the .said Theodore D. Wilson for the said Josts 

By the Court: 


JOB BARNARD, Justice. 



8 


J. ARTHUR LYNIIAM VS. MALCOLM HUFTY. 


13 “Plaintiff’s Exhibit A.” 

Filed October 3, 1913. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 28793. 

Mary Page Hufty, Complainant, 

vs. 

Malcolm Hufty and Another, Defendants. 

lor and in consideration of the sum of ten dollars to me in hand 
paid by J. Arthur Lvnham and other good and valuable considera¬ 
tions. I do hereby set over, transfer and assign unto the said J. 
Arthur Lvnham, his executors, administrators and assigns, all my 
right, title and interest in the decree entered in the above entitled 
cause in my favor on the 13th day of May, 1912, against the de- 
t ^ 1« for tlie sum of two thousand three hun¬ 

dred and thirty-six dollars and fifty cents ($2,336.50) with interest 
as therein set forth together with the right to have execution there¬ 
for as at law, and I do hereby authorize the Clerk of the Supreme 
Court of the District of ( olumhia to enter said decree to the use 
of the said J. Arthur Lvnham. 

Witness my hand and seal this 3rd day of October. A. D. 1912. 

MARY PAGE HUFTY. f seal.] 

Witness: 

ROBERT JONES. 
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“Plaintiff's Exhibit B.” 


Filed October 3, 1913. 

In the Supreme Court of the District of Columbia, the 3rd Dav of 

October, 1912. 

Equity. No. 28793. 


Mary Page Hufty 
vs. 

Malcolm Hufty and Another. 


The Clerk of said Court will please enter the decree in the above 
entitled cause in favor of the plaintiff for $2,336.50 obtained on 
May 13, 1912, to use of J. Arthur Lvnham. 

HENRY E. DAVIS, 
Attorney for Mary Page Hufty. 
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Demurrer to Bill. 

Filed November 4, 1913. 

******* 

The defendant J. Arthur Lynham demurs to the bill of com¬ 
plaint in the above entitled cause, and for causes of demurrer says: 

1st. It appears from said bill that the alleged invalidity com¬ 
plained of requires no evidence of extrinsic facts, but the invalidity, 
if it exists (which defendant denies), appears upon the face 
15 of the record in the suit in question, and therefore could 
not in any event cast a cloud upon the plaintiff’s alleged title. 

2 d. The order or decree referred to, as appears from said bill, is 
a money one, is for a specific sum, is payable absolutely, and awards 
execution as at law, and, being by its own terms and provisions an 
enforcible decree it was not merged in the. decree of divorce referred 
to, but is in all respects valid and subsisting. 

M here fore, and for divers other good causes of demurrer, appear- 
ing in said bill, the defendant demurs thereto, and prays the judg¬ 
ment of the court whether he shall be required to make any answer 
thereunto. 

GEO. E. SULLIVAN, 
Attorney for Defendant, J. Arthur Lynham. 


Order Overruling Demurrer, dec. 

Filed June 1, 1914. 

******* 

Upon consideration of the demurrer to the bill of complaint filed 
herein, and after argument by counsel for the respective parties, it 
is by the Court, this 1st day of June, A. D. 1914, adjudged and 
ordered that said demurrer be, and it is, hereby overruled, and that 
the defendant have ten days within which to file answer herein. 

ASHLEY M. GOULD, Justice. 


16 A newer and Cross-Claim. 

Filed June 12, 1914. 

******* 

The defendant, J. Arthur Lynham, for answer to the bill in the 
above-entitled cause, answering says: 

1 . He admits the averments of the first paragraph of the bill. 

2 . He admits the averments of the second paragraph of the bill. 

3. He admits that on September 14, 1909 a suit for absolute 
divorce, and naming a co-respondent, was filed in the Supreme Court 
of the District of Columbia holding an Equity Court, by Mary Page 
Hufty against the plaintiff, who was then her husband, said suit 

2—2841a 
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being known as Equity No. 28,793, but defendant denies that said 
suit was for “other things,” unless by that term is meant, merely, 
relief incidental to the divorce proceedings, such as maintenance 
pendente lite for said wife and also the children of the plaintiff 
(defendant in said divorce suit). 

4. He admits that on September 23,1909 the plaintiff filed answer, 
and also a cross-bill in said Equity suit No. 28,793, naming a co¬ 
respondent, and praying an absolute divorce against said Marv Page 
Ilufty. 

5. On January 20, 1910 an order of Court was entered in said 
Equity cause No. 28,793 referring said cause to John W. Hulse, an 
Examiner in Chancery of the Court, to take the testimony offered 
by the respective parties both under the original and cross-bills, and, 

thereafter, on May 20, 1910, at which time only a part of the 

17 testimony had been taken, a further order of Court was 
entered in said cause referring the cause to this defendant, 

J. Arthur Lynham, another Examiner in Chancery of said Court 
“to take the testimony offered on behalf of the respective parties to 
said cause” both under the original and cross-bills. 

6. On November 4, 1909 an order of Court was entered in said 
Equity cause No. 28,793 requiring the payment by plaintiff of $250 
as counsel fees for the attorney for said Mary Page Ilufty, and fur¬ 
ther ordering the plaintiff to pay to her for the maintenance of her¬ 
self and their children, beginning on December 1, 1909, “and con¬ 
tinuing until the further order of the Court,” the sum of $100 per 
month, payable in two equal instalments, upon the 1st and 15th 
days of each and every month, and said order was not thereafter 
modified or vacated by any further order during the pendency of 
the cause. 

7. On May 13, 1912, an order or decree was entered by the Court 
in said Equity cause No. 28,793, providing: 

“This cause coming on for consideration by the Court upon the 
petition of the complainant filed herein March 15, 1912 and the 
answer thereto of the above-named defendant Malcolm Huftv, filed 
herein April 12, 1912, and having been argued by counsel and con¬ 
sidered by the Court, It is, this 13th day of May 1912 adjudged and 
ordered that there is now due and payable, as of March 15, 1912, 
by the said defendant Malcolm Huftv to the complainant Mary Page 
Ilufty, for and on account of Examiners’ fees, namely, for J. Arthur 
Lynham, One Thousand and Eighty-Six Dollars and Fifty cents 
($1,086.50) and for John W. Hulse, Three hundred Dollars ($300), 
and as arrears allowance for alimony pendente lite, namely, Nine 
hundred and fifty dollars ($950), being in all the sum of Two thou¬ 
sand three hundred and thirty-six dollars and fifty cents ($2,336.50), 
and that complainant have execution therefor as at law.” 

(Equity Minutes 89, page 439, Supreme Court of the District 
of Columbia.) 

The Court made further provision in said order, as set forth 

18 in “Plaintiff’s exhibit No. 1” annexed to plaintiff’s bill of 
complaint herein, for the sale of certain real estate to enforce 
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satisfaction of the aforesaid order or decree, but said real estate was 
sold under one of the encumbrances thereon and brought nothing 
over and above its encumbrances. Said order or decree has not been 
revoked, modified, suspended, superseded or satisfied in any way, 
either in whole or in part. Defendant denies that said order or 
decree was merely an interlocutory one, and says that it was, and is, 
an unconditonal final decree. 

8 . Defendant admits, and says, that on October 8 .1012 the afore¬ 
said order or decree was duly assigned upon the records in said 
Equity cause No. 28,793 by said Mary Page Hufty to this defendant, 
and that he has ever since continued to be, and is now, the owner 
of said order or decree, and he further admits that said order or 
decree is entered upon the judgment lien doeket of the Court, but 
he denies that said order or decree is in any respect unenforceable, 
inoperative, or invalid. Defendant is without knowledge as to plain¬ 
tiff’s title to any real estate, and calls upon the plaintiff for strict 
proof thereof. 

9. Defendant admits that said order or decree remains unexecuted, 
but he denies that there has been no effort until recently to enforce 
the same, and says, on the contrary, that, ever since the aforesaid 
assignment to defendant of the aforesaid order or decree, he has dili¬ 
gently sought to locate property or assets belonging to the plaintiff 
against which said order or decree could be enforced, and the onlv 
reason why said order or decree remains unexecuted is that the plain¬ 
tiff has diligently concealed, and is still diligentlv concealing, 

19 his property and assets. 

10 . Defendant admits that a decree of divorce was entered 
in said Equity cause No. 28,793 on December 20, 1912 as stated in 
paragraph 10 of the bill herein, and also admits that such decree was 
entered after argument bv counsel for Malcolm Hufty and Mary 
Page Hufty, respectively, but defendant denies that he was notified 
of the hearing or participated therein, notwithstanding such hearing 
occurred subsequently to the aforesaid assignment to defendant of the 
afoiesaid oidci or decree, and no notice or intimation was ever given 
to this defendant that the Oourt would be asked to enter a decree nul¬ 
lifying or affecting in any way the aforesaid unconditional order or 
decree duly assigned of record to this defendant, nor was any sugges¬ 
tion ever made to the Court, so far as defendant is advised, that the 
aforesaid unconditional order or decree was intended to be nullified 
or affected in any way by the decree of divorce. It has always been 
the settled and invariable practice of the Court not to enter a decree 
of divorce until due provision is made by the husband for the pay¬ 
ment of the Examiner in Chancery fees, and, moreover, it has always 
been the settled practice of the Court not to hear a divorce case until 
due provision is made by the husband for the payment of all arrears 
due by him under the orders of the Court for the maintenance of 
his wife and children. Defendant avers that the Court, when hear- 
ing the case and entering the decree of divorce, relied upon the 
aforesaid unconditional order or decree of May 13, 1912 as making 
due and effectual provision for the payment of the unpaid Examiner 
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in Chancery fees and also for the payment of the arrears due 
hv plaintiff under the orders of the Court for the maintenance 
of his wife and children, and defendant further avers that the 
plaintiff herein well knew that the Court so relied thereupon, and 
that, therefore, the present suit is an attempted fraud upon the Court 
and also upon this defendant, whose Examiner in Chancery fees 
amounting to $1,086.50 referred to in said order or decree of May 13. 
1012 have never been paid, nor any part thereof, hv anvone: and 
this defendant further avers that no part of the Examiner in Chan¬ 
cery fees of John AY. Dulse amounting to $800 referred to in said 
order or decree were ever paid by anyone, and also avers that the 
plaintiff has never paid, nor has anyone paid for him, anv part of 
the $050 arrears of alimony for maintenance of his wife and children 
referred to in said order or decree. The last of the testimony for 
which the aforesaid Examiner in Chancery fees became, and are, due 
was taken August 6 . 1010 , and the causes of action for payment of 
such fees accrued at or before that date: and said causes of action, if 
separated from said order or decree of May 13. 1012. would he barred 
by the statute of limitations before the institution of the present suit, 
and the plaintiff herein ought not to he permitted in a court of cquitv 
and conscience to wait until the expiration of such statutory period 
and then urge the contentions now advanced by him. which consti¬ 
tute an attempted fraud and show him to he in Court without clean 
hands. The defendant has at all times relied upon the validity of 
said unconditional decree of May 13. 1912. and. hut for such reliance 
he would, as the plaintiff was. and is. well aware, have objected to 
the hearing of said divorce suit upon ite merits until the payment 
of the aforesaid Examiner in Chancery fees. Defendant fur¬ 
ther a’sers that the plaintiff did not resist, hut consented to 
and acquiesced in, the order or decree of May 13 1912 in its 
final shape as drafted, and entered by the Court, and defendant’s 
reliance thereupon was implicit and positive bv reason of such con¬ 
sent. 

11 . Defendant is advised that it is unnecessary for him to make 
answer to the lltli paragraph of the hill, because it contains onlv 
statements of conclusions drawn and attempted to be drawn from 

t n A H -C __' 1 • *1 1 /» 1 _ 


!<™ ° f : ,i .'' orc f T " h ' f : h is itse,f made a part of plaintiff’s bill as 

Plaintiffs exhibit ho. 2. Defendant is advised, as matter of law, 


that tbe order or decree of May 13. 1912. being a money one. for a 
specific sum. which sum is payable absolutely and unconditionally, 
and which order or decree awards, in express terms, execution as at 
law. necessarily contained within itself express provision for its own 
enforcement, and that, therefore, no provision for its enforcement 
was necessary to he embodied in the decree of divorce, and said order 
or decree of May 13 1912 was not merged in said decree of divorce 
nor was it intended by the Court or the parties to be so merged. 

2 . Defendant denies that the plaintiff is the owner of. and also 
denies that he is in anywise in possession of. the East 155 feet of the 
somh 33 feet of lot 13, square 878, Washington. D. C.. because 
defendant is without knowledge concerning the same other than that 
he is informed and believes that said lot is entirely vacant and unused 
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and further is informed and believes that the record title to said lot 
was put in C. H. Wiltsie by deed dated June 5, 1912 and 

22 recorded June 14, 1912 in Liber 3542, folio 2 et seq. of the 
D. C. Land Records, and was thereafter put in Mary A. Wad- 

hams by deed dated September 22, 1913 and recorded on the same 
date in Taber 3661, folio 46 et seq. of the Land Records of the District 
of Columbia. Defendant is without knowledge as to plaintiff's title 
to any real estate, and calls upon the plaintiff for strict proof thereof. 
Defendant believes that the plaintiff is the secret owner of Lot 16 in 
Square 723, Washington, D. C., but the plaintiff has denied to 
defendant having any interest in said land, and defendant has so far 
been unable to obtain discovery as to the real estate, if any, owned 
or claimed to be owned bv the plaintiff. 

13. Defendant admits the averments of paragraph 13 of the bill, 
and says that on October 1, 1913 a writ of fieri facias was issued upon 
said order or decree of May 13, 1912, and was duly returned by the 
Marshal “Nulla Bona.” Defendant does not admit the characteriza¬ 
tion by plaintiff, in said paragraph of the bill, of said order or decree 
as an “interlocutory decree.” 

14. Defendant prays that this answer may also operate as a cross- 
suit, and that a decree may be entered awarding to defendant the 
affirmative relief to which he is entitled. 

Wherefore, the premises considered, defendant prays: 

1. That the plaintiff. Malcolm Hufty, may be compelled to dis¬ 
cover, specifically and in detail, any and all interest that he may have 
in, or concerning, real estate in the District of Columbia, and also 
any and all interest that he may have in personal estate wheresoever 
situate. 

23 IT. That a sale may be decreed herein to subject the prop¬ 
erty of the plaintiff. Malcolm Hufty, to the payment of the 

aforesaid order or decree of May 13, 1912. 

TIT. And for such other and further relief as the nature of the case 
mav require and to the Court mav seem meet. 

J. ARTHUR LYNHAM, 

Defendan t. 

GEO. E. SULLIVAN, 

Attorney for Defendant. 

District of Columbia, To wit: 

I. .T. Arthur Lynham, being first duly sworn, depose and say that 
I have read the foregoing answer by me subscribed, and know the 
contents thereof, and that I verily believe the facts stated therein 
to be true. 

J. ARTHUR LYNHAM. 

Subscribed and sworn to before me this 12th day of June A. D. 
1914. 

[seal.] FREDERICK STOHLMAN, 

Notary Public in and for the 

District of Columbia , 
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Motion to Amend Bill, &c. 


Filed February 20, 1915. 

******* 

Now conies the plaintiff, by his attorney, and moves the Court for 
leave to amend his bill of complaint herein bv striking from the slid 
bill that portion of the twelfth paragraph following: 

“the East 155 feet of the south 93 feet of lot 13, square 878." 

And by inserting in lieu thereof the words and figures following: 

“the south 4 feet 4 inches of lot 19 in Richardson's subdivision of 
part of square West of square 553 by the full depth of said lot and 
the north nine (9) feet 8 inches by the full depth thereof of lot 20 
in Kichardson s subdivision of said square West of square 553.” 

In support of this motion the annexed affidavit i> filed and made 
a part hereof. 

EDMUND BURKE. 

Attorney for Plain tit}. 

Atfidarit in Support of Motion to Amend Bill . 

******* 

District ok Columbia, To udt: 

Malcolm Ilufty being first duly sworn deposes and says that be 
ls the plaintiff in the above entitled cause and has read the 
.oregoni«» and annexed motion: that the facts stated in the 
proposed amendment to the bill as recited in the said motion 
are true: that the omission to state said fact in the original bill aro-e 
in this manner: That plaintiff was the former record owner of* the 
fee simple title to said part of lot 13. square 878, and that bv a mi- 
take in the preparation of the bill the description of that real estate 
was furnished his counsel instead of the description of the real estate 
contained m the proposed amendment, and was inadvertentlv and 
by mistake mentioned and set forth in the original 1 ill as being 
owned by plaintiff in fee simple, instead of the property mentioned 
in tlie^ fore^mno- and proposed amendment: that the answer of the 
defendant to the original bill was filed on the 12th dav iff June. 
1914: that affiant left the District of Columbia on the 20th dav of 
said June, eight days after the said answer was filed without bavin** 
read the same, on a trip to Euroj>e and did not return until Septem- 
ber following, and that he has only recentlv within the past two 
days while engaged with his counsel in preparing for the trial of the 
case discovered that a mistake had been made in the description of 
the property of which the plaintiff was seized and possessed a< al¬ 
leged m the original bill: that the proposed amendment, if allowed 
which propcHy describes the real estate owned by him. will not 
affect the substantial rights of the defendant or cause him surprise, 
but that the said proposed amendment is necessarv to accomplish 
substantial justice in the case. 

MALCOLM HUFTY. 
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20 Subscribed and sworn to 1 >of<>i*e me tills ’20lh day of Febru- 

arv. 1915. 

[seal.] F. EDWARD MITCHELL, 

* Notary Public, D. C. 


Order Amending Original Bill. 

Filed February 20, 1915. 

******* 

On consideration of the plaintiff’s motion to amend his said bill, 
and arguments of counsel thereon, it is by the Court this 20th day 
of February, 1915, ordered that the plaintiff’s said motion be and is 
hereby granted, and the said bill stand amended in the particular as 
contained in the said motion, with leave to defendant to answer such 
amendment, and without postponement of the trial of the cause as 
already calendared. 

Bv the Court: 

F. L. STDDONS, Justice. 

1 consent: 

GEO. E. SULLIVAN, 

Attorney for Defendant. 

EDMUND BURKE, 

Att’y for Plaintiff. 


27 Memorandum. 

February 23, 1915.—Order of defendant dismissing cross-claim, 
filed. 


Motion for Leave to Amend Ansuer, &c. 

Filed March 4, 1915. 

******* 

Now comes the defendant, by his attorney, and moves the Court 
for leave to amend his answer herein as follows: 

1. By inserting after the word “anyone” occurring in line 4 of 
page 5, the following: 

“excepting a payment of $100 made by the plaintiff on or about 
November 5, 1912, to this defendant.” 

2. By inserting the following after paragraph 10: 

“10a. The item of $1,086.50 recited in the aforesaid order or de¬ 
cree of May 13, 19t2 as being for and on account of Examiner’s 
fees due to this defendant consisted of the following: 

(a.) Examiner’s fees incurred by the plaintiff himself in 
taking testimony on his ov T n behalf in support of his 
cross-bill and his answer to the original bill. $247.00 
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( b) Examiner's fees incurred by the plaintiff himself for 
the furnishing to him by this defendant of an extra copy 
of the testimony on both sides adduced before this de¬ 


fendant as Examiner . $238.87 

(c) Examiner’s fees incurred by plaintiff’s then wife in 

taking testimony in support of her original bill and in , 

defense of the cross-bill before this defendant as Exami¬ 
ner ... $600.63 


\\ ith the exception of the testimony of Wilson (the co-respondent 
named in the cross-bill) as a witness, which testimony was taken 
upon questions propounded by the attorney for plaintiff’s 
2N then wife, said \\ ilson did not participate either personally 
or by attorney in the direct or cross examination of any wit¬ 
ness. In giving bis consent to the entry of the aforesaid order or 
decree of May 13, 1012. which included bis direct personal obliga¬ 
tions to this defendant aforesaid, the plaintiff herein refused to con¬ 
sent to the inclusion of a further item of $238.87 for extra copy of 
the testimony furnished by this defendant to plaintiff's then wife 
upon the faith of plaintiff s promise to this defendant that he would 
see to its payment, and said plaintiff was fully aware of the sub- 
items aforesaid included in the items of $1,086.50, and consented 
thereto at the time of the entrv of the order or decree of Mav 13, 
1912. ' ‘ 

The item of $300 for Examiner’s fees due John W. ITulse included 
in said order or decree of May 13, 1912, embodied not merely Ex¬ 
aminer’s fees incurred by plaintiff's then wife, but also those in¬ 
curred by the plaintiff himself, and he was well aware of this fact 
and consented to the inclusion of this item at the time of the entry 
of the order or decree of May 13, 1912.” 

Tn support of this motion the annexed affidavit is filed and made 
a part hereof. 

GEO. E. SULLIVAN, 
Attorney for Defendant. 


Affidavit. 

******* 

District of Columbia, To wit: 

I, J. Arthur Lvnham. being first duly sworn, depose and say that 
I am the defendant in the above-entitled cause and have read the 
foregoing and annexed motion; that the facts stated in the proposed 
amendments to the answer as recited in said motion are true: that 
the omission to state said facts in the original answer arose from a 
misapprehension or misunderstanding of my attorney who erro¬ 
neously assumed that the $1,086.50 item in the decree of 
29 May 13, 1912, covered only the Examiner’s fees incurred bv 
Mrs. Hufty, instead of the real fact that said item also covered 
Examiner’s fees incurred by Malcolm Hufty himself, and had con¬ 
sequently assumed that the $100 paid by Malcolm Hufty on or 
about >» o\ ember o, 1912 did not constitute a credit upon said decree 
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of May 13, 1912, and I did not discover and observe the mistake 
until late last night when going over the case with my attorney. 

J. ARTHUR LYNHAM. 

Subscribed and sworn to before me this 4th day of March A. D. 
1915. 

[seal. J WALTER C. ENGLISH, 

Notary Public in and for the 

District of Columbia. 


Order Allowing Amendments to Answer. 

Filed March 6, 1915. 

* * * * * * * 

This cause came on to be further heard; and thereupon, upon 
consideration thereof, it is this 6th day of March, 1915, adjudged 
and ordered that defendant’s motion filed March 4, 1915, for leave 
to amend his answer be, and it is hereby, granted, and the Clerk of 
the Court is directed to enter the defendant’s answer as so amended. 
It is further ordered that all questions as to the relevancy, mate¬ 
riality and sufficiency of the averments contained in said amend¬ 
ments are saved and reserved to the plaintiff. 

F. L. SIDDONS, Justice. 


30 Decree. 

Filed April 8, 1915. 

******* 

This cause came on to be further heard, and it appearing to the 
Court that it has, on demurrer, heretofore been held and determined 
herein that the decretal order passed and entered on the 13th day 
of May, 1912, in a certain suit wherein Mary Page Huftv was plain¬ 
tiff and Malcolm Hufty and others were defendants, the same being 
numbered 28.793 on the Equity Docket of this Court, whereby said 
Malcolm Huftv was required to pay to said Mary Page Hufty the 
sum of $2,336.50, had become merged and extinguished by the final 
decree passed in said suit in favor of said Malcolm Hufty and on 
his cross-bill filed and maintained therein, and that said decretal 
order constituted an apparent lien and cloud upon the real estate 
in the District of Columbia, belonging to said Malcolm Hufty, it is, 
bv the Court, this 8th day of April, 1915. 

Adjudged, ordered and decreed: 

1. That said decretal order of May 13, 1912, be and the same is 
hereby cancelled as a lien and removed as a cloud upon the real 
estate situate in the District of Columbia belonging to said Malcolm 
Hufty and described in his amended bill of complaint filed herein. 

2. That the defendant, J. Arthur Lvnham, to whom said Mary 
Page Hufty assigned all her right, title and interest in and to said 

3—2841a 
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decretal order of May 13, 11)12, his agents and representatives, each 
^ and every of them, l>e, and they are hereby, permanently and 

31 forever restrained and enjoined from enforcing or attempting 

to enforce in any manner whatsoever said decretal order or 
any part thereof. 

3. That the Clerk of this Court shall enter in and upon the docket 
thereof, containing the entries of said Equity cause No. 28,793. a 
notation in the words following, to wit: “The decretal order of May 
13. 1912, passed and entered in this suit is cancelled as a lien and 
removed as a cloud upon the real estate of Malcolm Hufty, by the 
final decree passed and entered in Equity cause No. 32,145 ” And 
he shall also enter in and upon the docket or index of judgments 
and decrees, opposite the entry of the said decretal order of May 13, 
1912. a notation in the words following, to wit: “Cancelled as a 
lien and removed as a cloud upon the real estate of Malcolm Hufty, 
by the final decree passed and entered in Equity cause No. 32,145.” 

4. That the defendant. J. Arthur Lynham, pay the costs of this 
suit and that the plaintiff, Malcolm Hufty, have execution therefor 
as at law. 

F. L. SIDDONS. Justice. 


From the foregoing decree the defendant in open Court notes an 
appeal to the Court of Appeals and bond on such appeal is fixed at 
one hundred dollars, if for costs, and at one thousand dollars, if a 
supersedeas bond. 

F. L. STDDONS, Justice. 


•3 2 Me m ora n du m. 

April 9. 1915.—Bond on appeal for $100 approved and filed. 


Assignments of Error. 

Filed April 9, 1915. 

******* 

Appellant respectfully submits that the Court erred in the follow¬ 
ing particulars: 

1 . In overruling the demurrer to the hill. 

2 . In not sustaining the demurrer to the bill. 

3. In decreeing relief to the plaintiff against the defendant. 

4. Tn not holding that the decree of May 13, 1912 is an uncondi¬ 
tional final decree, and that the divorce decree subsequentlv entered 
in the same cause after the Passing of the term is irrelevant, incom¬ 
petent and immaterial as affecting defendant. 

5. Tn not holding that the divorce decree in question is consistent 
with and plainl\ contemplates the continued existence of the decree 
of May 13. 1912. and that therefore the latter, even had it been an 
interlocutory order, would not be inoperative after the entry of the 
divorce decree. 
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6 . In not holding that it is against conscience to interfere with 
the enforcement of the decree of May 13, 1912. 

7. In not holding that the plaintiff is estopped by his own 

33 conduct from attacking defendant’s right to recover under 
the decree of May 13, 1912. 

8 . In not holding that the plaintiff is without clean hands in 
seeking relief against the defendant. 

9. Tn not holding that the granting of relief to the plaintiff is in 
contravention of the equitable maxim, “He who seeks equity must 
do equity.” 

10 . In excluding the petition and answer referred to in the de¬ 
cree of May 13, 1912. 

11. Tn excluding evidence of the circumstances surrounding, and 
the conduct of the parties in connection with, the entrv of the decree 
of May 13, 1912. 

12. In not holding that no showing has been made or suggested 
which gave the court any jurisdiction to reverse or in any wise affect, 
or interfere with, the decree of May 13, 1912. 

13. Tn not holding that the plaintiff failed to disclose any suf¬ 
ficient title to any real estate claimed to be owned by him. 

14. Tn excluding evidence offered by the defendant to show that 
the plaintiff is the secret owner of real estate, the formal title to which 
he has placed in another’s name for the purpose of defrauding the 
defendant and other creditors of the plaintiff, and that the plaintiff 
is not the apparent record owner of any real estate having any sub¬ 
stantial value or in any wise sufficient to pay the plaintiff s indebted¬ 
ness to the defendant. 

15. In excluding the evidence offered bv the defendant to prove 
that at the time of the divorce decree in question, it was the settled 

practice of the Court not to hear a divorce case or to enter a 

34 decree until the examiner’s fees had first been paid, or ade¬ 
quate provision made for their payment, and that it was usual 

also to require the husband to pay such fees. 

16. Tn not dismissing plaintiff’s bill. 

GEO. E. SULLIVAN. 

Attorney for Defendant. 


Designation of Record. 

Filed April 9, 1915. 

******* 

The Cerk will please prepare transcript of record on appeal 
herein, including therein the following: 

1. Original bill and exhibits 1 and 2, and A and B. 

2. Demurrer to bill. 

3. Order overruling demurrer, with leave to answer. 

4. Answer and cross-claim. 

5. Motion to amend bill, and affidavit (omit notice). 

6 . Order amending bill. 

7. Memoranda of dismissal of cross-claim by defendant’s attorney. 
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8. Motion to amend answer, and affidavit (omit notice), 
y. Order amending answer. 

at foot' thereof nClllditlK notjltion of a PP eal in °P en court appearing 
g- g H^Memoranda of appeal bond filed and approved April 

12. Assignments of error. 

Id. Statement of the evidence and bill of exceptions submitted 
approved, signed and filed. sui.miuen, 

14. This designation. 

GEO. E. SULLIVAN, 
Attorney for Appellant . 1 . Arthur Lynham. 

Memoranda. 

submitted 4 ’ lni5 ‘— Staten,ent ° f Eviden(e «'*d Rill of Exceptions 
Notice to plaintiff of submission of Statement of Evidence 

sive. n io file t^pt fiU X,€ndine lime Tune lst 1915 ' 

inchuiin"<r Jime” 18^19 U5*° fi ' e ° f re,, ° rd PX,e,lded “» an d 

apjSed anffiiedT Statement ' ° f and Ri " of Rx ceptiona 


36 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, s*: 

I. John R. Young, Clerk of the Supreme Court of the District of 

8') otl ,a; T r< iy ? r, , ,fv the fore Tang pages numbered from 1 to 
,, inclusive, to l>e a time and correct transcript of the record 
according to directions of counsel herein filed, copv of which is made 
part of this transcript, in cause No. 32145 in Enuitv wherein \'[.,l 
coin, Huffy is Plaintiff and J. Arthur Lynhan, £ Defend" „ !& 
same remains upon the files and of record in said Court 

In testimony whereof. I hereunto subscribe mv name and affix 

Citv of Washington ’ in said Di?tri(t ’ 

TSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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37 In the Supreme Court of the District of Columbia. 

Equity. No. 32145. 

Malcolm Hufty, Plaintiff. 

vs. 

J. Arthur Lyxham, Defendant. 

Statement of Evidence and Bill of Exceptions. 

Be it remembered that at the trial of this cause before the Hon¬ 
orable Frederick L. Siddons, holding Equity Division No. 2, the 
plaintiff to maintain the issue upon bis part introduced the following 
evidence before the Court: 

Record in Equity cause No. 28,793, showing: 

(1) On September 14, 1909 the original bill in said cause was 
filed bv Mary Page Hufty against her then husband, Malcolm Hufty, 
the plaintiff in this cause, and a co-respondent, charging adultery 
amongst other things, and praying for an absolute divert, the fifth 
prayer of the said bill l>eing in the words following: 

“Fifthly. That the defendant Hufty may be required to pay to 
the complainant, both during the pendency of this cause and on 
the final hearing thereof, a suitable sum or sums as and for alimony 
and the maintenance of the said complainant and her said children, 
and also such reasonable sum or sums as fees for her counsel as the 
Court may deem proper.” 

And the bill also prayed for general relief. 

(2) On September 23, 1909 said Malcolm Hufty filed his answer 
to the said bill denying the allegations thereof, and on the 29th day 
of October 1909 the said co-respondent filed her answer denying the 
charges in the bill, or so much thereof as affected the said co-re¬ 
spondent. 

(3) On Septeml)er 23, 1909 said Malcolm Hufty also filed in said 
cause No. 28793 a cross-bill duly verified against the said 

38 Mary Page Hufty for a divorce from the bond of matrimony, 
charging her with adultery committed with one Theodore D. 

Wilson, named as co-respondent in said Hufty’s cross-bill, which 
said cross-bill is in the words and figures following, to wit: 


"Cross-bill of the Defendant, Malcolm Hufty, Named in the Original 
Bill Filed Herein, against the Complainant, Mary Page Hufty 
and Theodore D. Wilson. 

The cross bill of the above named defendant in the original bill, 
Malcolm Hufty, against the complainant, Mary Page Hufty, and 
Theodore D. Wilson, respectfully represents unto the Court as fol¬ 
lows: 

(1) That he is a citizen of the United States and a resident of 
the District of Columbia, and has resided therein for more than 
fifteen years last past, and brings this suit in his own right. 





22 


J. ARTHUR LYNHAM VS. MALCOLM HUFTY. 


(2) That the complainant in the original bill, Mary Page Hufty 
is a citizen of the I nited States and was a resident of the District of 
Columbia until some time in the month of .Tune 1908, when she 
removed from said District and has been residing in the State of New 
dersev for the past year; that the defendant named in this cross hill 
1 heodore D. \\ llson, is a citizen of the United States and a resident 
oi the State of New Jersey. 

(8) That the defendant, Malcolm ITuftv. in the above entitled 
cause, and the complainant. Mary Page Hufty, were duly married 
at Berryvi 1 le. in the State of Virginia, on the thirteenth dav of De- 
cember .1902, and immediately thereafter took up their residence 
in the District of Columbia, where thev continued to reside until 
some time during the month of June. 1008. when the said complain¬ 
ant left the District of Columbia. 

(4) That, as a result ot the marriage aforesaid, there have been 
born to the complainant and defendant two sons, named Malcolm 
Hufty. Ji-., horn November 18, 1908, and Mann Randolph Page 
1 uft\, born July 0. 190/, both of whom are now living and arc now 
temporarily in the custody of the complainant, under the order of 
the court heretofore passed in this cause. 

(5) This defendant charges that the complainant left him on or 
about the 24th day of June, 1908, and that thereafter she took up 
her residence in Asbury Park, State of New Jersey. This defendant 
specifically charges that the said complainant did commit adultery 
with the said defendant, Theodore D. Wilson, on. to wit, the twenty- 
second to the twenty-ninth days of August. 1909. at the house known 
as the Tiedeman Cottage, located in the village of Wanamassa. sit¬ 
uated near Asbury Park, in the State of New Jersey: and that the 
said complainant did commit adultery with the said defendant, Theo¬ 
dore D. Wilson, at. divers other times between the first dav of April, 
tOOO, and the twenty-ninth day of August, 1909, at the said cottage! 

1 his defendant further alleges that the said complainant did 
commit adultery with the defendant Theodore D. Wilson, at the 
house known as No. 204 Seventh Avenue, in the town of Asbury 
Park. State of New Jersey, at divers other times, the specific dates 
of which are unknown to this defendant, t>etween the first dav of 
January. 1909. and the first day of April, 1909. 

(b) That each and every one of the acts of adultery committed 
h\ the complainant as aforesaid was without the consent, con- 
89 nivance, privity or procurement of the defendant, Malcolm 
Hufty, and after the discovery thereof by the said defendant 
he has not voluntarily or otherwise cohabited with Hie said com¬ 
plainant. 

The premises considered the defendant. Malcolm Huftv, pravs as 
follows: 1 J 


(1) That process may issue out of this Honorable Court directed 
to the complainant, Mary Page Hufty, and to the defendant, Theo¬ 
dore D. Wilson, requiring them and each of them to appear and 
answer the exigencies of this cross bill. 

(2) That the defendant, Malcolm Hufty, may be decreed an abso¬ 
lute divorce from the bond of Marriage with the complainant. Mary 
Page Hufty, and that the bond of marriage be dissolved. 
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(3) lhat the defendant, Malcolm Ilufty, may be awarded the 
exclusive care and custody of the said infant children, Malcolm 
Huftv, Jr., and Mann Randolph Page Ilufty, and that pending this 
cause and on the final decree passed therein, the said complainant 
ina\ be restrained and enjoined from molesting or in any manner 
interfering with the said defendant or with the said children. 

(4) That the said defendant, Malcolm Hufty, may have such 
other and further relief as to the Court may appear meet and proper 
and the exigencies of the case may require. 

The defendants to this cross bill are Mary Page Huftv and Theo- 
dore I). Wilson. 

MALCOLM HUFTY.” 

GEO. P. HOOVER, 

Sol. for Deft. 

(4) On October 5, 1909 said Mary Page Hufty filed her duly 
verified answer to the said cross bill.in the following words and 
figures: 

“The Answer of the Complainant, Mary Page Hufty, to the Cross¬ 
bill of the Defendant, Malcolm Ilufty, in the Above-entitled 

Cause. 

The said complainant, defendant to the said cross-bill, saving and 
reserving to herself all and all manner of benefit or advantage of ex¬ 
ception that can or may be taken to the said cross-bill, nevertheless, 
for answer thereunto, or unto so much and such parts thereof, as she 
is advised it is material and necessary for her to answer, answering 
says : 

1. She admits the allegations of the first paragraph of the said 
cross-bill to be true. 

2. She admits that she is a citizen of the United States, as in the 
second paragraph of the said cross-bill alleged, and that the certain 
Theodore Wilson, in the said paragraph mentioned, is a citizen of 
the United States and a resident of the State of New Jersey. And 
further answering the said paragraph, she says that she is in fact 
and in law a resident of the District of Columbia, although it is true 
that, from some time in the month of June, 1908, until, to-wit, the 
31st day of August, A. I). 1909, she was temporarily commorant in 
other places than the said District of Columbia, including the State of 
New .Tersev. 

%j 

3. She admits the allegations of the third paragraph of the said 
cross-bill to be true. 

4. She admits the allegations of the fourth paragraph of the said 
cross-bill to be true. 

5. She admits that, as alleged in the fifth paragraph of the said 

cross-bill, she left the complainant in the said cross-bill on or 
40 about the 24th day of June, A. D. 1908, and that, thereafter, 
and until, to-wit, the 31st day of August, A. D. 1909, she was 
commorant in other places than the said District of Columbia, in¬ 
cluding the State of New Jersey. She avers the fact to be that, dur¬ 
ing all of said time, her residence, in fact and in law, continued to 


^ J - ARTHUR LYNHAM VS. MALCOLM HUFTY. 

be, and now is, in the said District of Columbia. Other than the 
allegation that she left the said complainant on or about the 24th 
day of June, A. D. 1908, she specifically denies each and every alle¬ 
gation of the said fifth paragraph, and avers the fact to be that every 
such each and other allegation is wholly false. 

6. She is advised that it is unnecessary for her to answer the alle¬ 
gations ot the sixth paragraph of the said cross-bill 

And now having fully answered the said cross-bill’she prays hence 
to be dismissed with her costs. 

HENRY E. DAVIS, MARY PAGE HUFFY. 

Solicitor for Complainant, 

Defendant to Cross-bill.” 

(o) On the 5th day of October, 1909, the said Theodore D. Wil¬ 
son co-defendant and co-respondent to said cross-bill filed his duly 
verified answer thereto in the following words and figures: 

‘'The Answer of Theodore D. Wilson to the Cross-hill of the De¬ 
fendant, Malcolm IInft}/, in the Above-entitled Cause. 

The said Theodore D. Wilson, one of the defendants to the said 
cross hill, saving and reserving to himself all and all manner of 
benefit or advantage of exception that can or may be taken to the 
said cross bill, nevertheless, for answer thereunto, or unto so much 
and such parts thereof, as he is advised it is material and necessary 
for him to answer, answering says: 

1. He admits the allegations of the first paragraph of the said 
cross bill to be true. 

2. He admits that he is a citizen of the United States and a resi¬ 
dent of the State of New Jersey as in the second paragraph of the 
said cross bill alleged. 

3. Tie is without certain knowledge of the matters and things 
alleged in the third paragraph of said cross bill and can therefore 
neither admit nor deny the same, but this defendant believes the 
allegations therein contained to lie true. 

4. This defendant believes that the allegations contained in para¬ 
graph four of the said cross bill are true. 

5. That so far as the allegations contained in the fifth paragraph 
of the said cross bill relate or refer to this defendant he specifically 
denies each and every such allegation and avers the fact to be that 
each and every such allegation is wholly false. 

6. He is advised that it is unnecessary for him to answer the alle¬ 
gations of the sixth paragraph of said cross bill. 

And now having fully answered the said cross bill this defendant 
prays to be hence dismissed with his costs. 

THEODORE D. WILSON 
J. W. LATIMER, * 

Solicitor for Theodore D. Wilson, 

Defendant to Cross-bill 




J. ARTHUR LYNHAM VS. MALCOLM HUFTY. 25 

41 (6) On October 11, 1909, general replications were filed 

to the answers to the original bill in said cause. 

(7) On October 16, 1909 general replications were filed to the 
answers to the cross bill. 

(8) On May 13, 1912 an order or decree was entered in said 
cause No. 28793 identical with the copy filed as “Exhibit No. 1” 
with the plaintiff s bill of complaint in this cause. 

(9) Both parties hereto at the trial of this cause stipulated that 
after the entry of said order or decree of May 13, 1912 in said 
cause No. 28793 the certain lots numbered 24 and 25 in square 110, 
referred to in said decree were sold under a pre-existing encum¬ 
brance and realized nothing above the amount of said encumbrance. 

(10) The said order or decree of May 13, 1912 was at the time 
of its entry upon the docket of the cause in said divorce suit also 
entered upon the judgment docket of the court as a judgment in 
favor of Marv Page Huftv against said Malcolm Hufty, and re¬ 
mained at the time of the trial of this suit entered as said judgment 

upon both of said dockets. . » , 

(11) On October 3. 1912 two papers, one an assignment ot the 

said order or decree of May 1C 1912 by Mary Page Hufty to the 
defendant herein J. Arthur Lynham and the other a precipe in 
favor of said defendant were filed in said divorce suit being identical 
with the copies filed as “Exhibits A and B” to the bill of complaint 

in this cause. _ , „ ,. 

(12) On December 20. 1912 a final decree of divorce was granted 

to the said Malcolm Hufty against the said Mary Page Hufty and 
entered in said divorce suit, which is identical with the copy filed 
as “Exhibit No. 2” with the plaintiff’s bill in this cause. 
42 1 The plaintiff also offered in evidence to the Court: 

A duly executed deed from Mary Connor, widow, to John 
B Eider dated' Mav 29, 1899 and recorded May 31, 1899 in Liber 
2m folio 268 et seq. of the Band Records P. C„ conveying to 
said Rider in fee simple .the south 4 feet 4 inches of lot 19, in 
Richardson’s subdivision of part of square West of square oo3, 
and also the north 9 feet 8 inches of lot 20 in the same subdivision 
of the same square, together with the improvements 

V dulv executed deed from the said John B. Rider bachelor 
to Malcolm Huftv, the plaintiff, dated May ?,1. 1899 and recorded 
Mav 31 1899 in Liber 2388 folio 270 et seq. of the Land Records 
T) 0 conveying to the said Hufty in fee simple the same real 
estate conveyed in the afiove deed from Connor to Rider, and being 
the same real estate mentioned and described in the amendment to 

the plaintiff’s hill of complaint. 

T i whence Hufty, witness called on behalf of plaintiff testified: 
that he is the brother of the plaintiff herein and knows that he 
nlain iff took possession of the above described real estate at the 
date of the last named deed and has continued in suchpossession 
down to and including the present time, during all which time, 
he has 1 collected the rents from the tenants occupying the premises. 
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Thereupon the defendant to maintain the issue on his behalf 
called as a witness Appleton Cady, who testified as follows: 

“Knows Malcolm Huftv very well. 

• «- 

“Q. You are an intimate friend of his, are you not? A. Not an 
intimate friend; no sir. 

Q. You have not been? A. Never intimate, no sir: only in a 
business wav. 

(}. Intimate in a business way? A. Well, I had business tran¬ 
sactions with him: I do not know whether we were so closely allied 
as to make it intimate.” 

“Q. Are you familiar with any real estate owned by Mr. Mal¬ 
colm Huftv? A. Yes, sir. 

43 Q. Do you know what real estate he owns? A. No; I do 

not know all the real estate he owns. 

Q. Have you now in your name the title to any real estate that, 
was previously owned by him? 

Mr. Burke: T object if your Honor please. 

(Counsel for defendant here conferred with the Court as to the 
object and purpose of the testimony. 

The Court: I sustain the objection of Mr. Burke. 

Mr. Sullivan: Then your Honor will allow me an exception and 
I will make my offer on the record so that the stenographer will 
have it. 1 offer to prove that the plaintiff here is not the apparent 
owner of any real estate in the District of Columbia, having any 
substantial value or in anywise sufficient to pay the debt due by 
him. In this connection 1 offer to prove that the parts of lots 
19 and 20, in square west of square 553, about which the plaintiff 
has offered evidence, are of no substantial value and that the im¬ 
provements thereon are dilapidated. 1 further offer to prove that 
the plaintiff is the secret owner of valuable real estate, the formal 
title to which has, at Mr. Huftv V instance, been placed in another’s 
name, and is still held bv another person, held to the plaintiff’s 
orders, for the purpose of defrauding the defendant and the other 
creditors of the plaintiff. 1 offer this for the purpose of showing 
that Mr. Huftv is not in equity with clean hands, and also as show¬ 
ing that such facts bring the case within the doctrine of he who 
seeks equity must do equity. 

The Court (to Mr. Burke): And naturally you object. 

Mr. Burke: Oh, yes. 

Whereupon the Court sustained the objection, to which action 
the defendant then and there excepted and the same was duly noted 
upon the minutes of the Court.” 

Jon Barnard (retired justice of this Court) testified: 

Recalls divorce case of Huftv v. Huftv, Equity 28793, and re¬ 
members the fact of his signing the divorce decree in that case. 

“Q. Do you recall whether or not at or prior to that time, the 
paper which I now hand you (decree of May 13, 1912) was called 
to your attention in any way in Court? A. I have no recollection 
of having seen this paper (decree of May 13, 1912) at all in the 
case or seeing it until I was summoned here. I do not think it was 
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called to my attention at all in the case. There was no question 
about fees or question of alimony—it seems to me there was some- 
tiling said about that—but nothing with reference to this order (of 
May 13, 1912) that had been made in the case. 

Q. Was anything said to you about the examiner’s fees being 
unpaid? A. No; I have no recollection of anything being said 
about it at all.” 

Was on the Bench about 15 years. 

“Q. Please state whether or not there was a settled practice of the 
court in divorce cases with respect to providing for the examiners 
who were appointed to take testimony in divorce cases? 

Mr. Burke: I object to that question. 

The Court: What is the ground of objection? 

44 Mr. Burke: The ground of objection is that the final de¬ 

cree speaks for itself and is operative independent of any 
question of practice, and that testimony as to any practice of the 
Court is irrelevant and immaterial. 

The Court: I sustain the objection upon a different ground.” 

Defendant’s attorney then specifically offered to prove by the wit¬ 
ness that at the time of the divorce decree in question it was the set¬ 
tled practice of the Court not to hear a divorce suit or to enter a decree 
until the examiner’s fees had first been paid or adequate provision 
made for their payment, and further that it was usual to require 
the husband to pay such fees. The Court excluded the evidence 
so offered, whereupon the attorney for the defendant excepted, and 
said exception was duly noted on the minutes of the Court. 

No cross-examination. 

Frank J. Hogan, a witness called on behalf of the defendant 
testified as follows on direct examination: That he has been a mem¬ 
ber of the bar since 1902; is familiar with the decree of May 13. 
1912 in the divorce suit of Huftv vs. Huftv; witness drew the 
petition of March 15, 1912 referred to in the decree and identifies 
said petition; identifies and produces a carbon copy of the answer 
filed by Mr. Hoover as attorney for Mr. Huftv to the petition he had 
already identified ; that the copy was served on witness at the time the 
original was filed in the case. 

“Mr. Burke: 1 object, if your Honor please, to those papers 
going in, because they could not change or modify in any way the 
order which the court entered. 

The Court: Let him take the testimony of Mr. Hogan and then 
I will rule on it. 

That witness acted in the case of Huftv vs. Hufty theoretically as 
associate counsel for Mrs. Hufty; actually and in fact as the coun¬ 
sel for Mr. Lynham in connection with his claim for examiner’s 
fees due him in the ease. That in filing the petition to have the 
examiner’s fees paid, Mr. Lynham was not the party of record, 
so we combined Mrs. Hufty’s claim of accrued alimony under the 
order of the Court with Mr. Lynham’s claim for moneys due him 
for having taken testimony as well as moneys due him for fur- 
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nishing carbon copies of that testimony to the attorneys for the 
respective parties. After the answer of Malcolm Hufty was filed 
witness was present in court when the proceedings were had by the 
(ourt relating to the petition and answer. 

4o Q. Please state what it was and before whom? 

Mr. Bvkkk: 1 object because the evidence is outside of the ree- 
oid, the record speaks for itself, and the evidence is incompetent in 
any "ay to modify or qualify the order of the court. 

The Coiri . Let us take the testimony and von can reserve that 
objection. I do not rule on your motion. 

The Witness: There were several postponements of the hearing 
on the petition filed by Mr. Davis and mvself in Mrs. Huftv’s name 
but on behalf of Mrs. Hufty and Mr.' Lynham, before* the case’ 
finally came on for trial before Mr. Justice Wright on the Friday 
preceding May 13, 1912, and on that day 1 presented the petition 
and Mr. Hoover and Mr. Hufty also appeared in Court and when I 
got up to present the petition Mr. Hoover arose and stated in sub¬ 
stance that he had no doubt we could agree upon a form of decree, 
provided there would not he insisted on the part of Mrs. Hufty any 
question of personal attachment or confinement for contempt of Mr 
llufty in view of his arrears of alimony. 

Air. JIi'rke : Now, if your Honor please, I move to strike out all 
that part of the testimony. 

1 he ( ourt: He has not completed. 

..." ITSES f. : We thereupon came to no conclusion before Mr. Justice 
" ri fi ht . adjourned to the corridor outside of the library here where 
we agreed to postpone any question of holding Mr. Iluftv for con¬ 
tempt, or endeavor to have the court to do so. provided we were given 
a decree wdh execution, as at law. for the amount found to be due 
Mi. Lvnham and the amount of that alimony, amounting to several 
hundred dollars, conceded to he due Mrs. Iluftv. After talking 
w' 1 \ Ir - Hoover and agreeing on that Mr. Davis and Mr. Lvnham 
ami witness retired to the har association library. where the' decree 

corridor of fl ^ T upon - Ln,er ,hat da . v «»d in the 

i on idol of the floor below, witness presented that decree to Mr 

Ilooxer and he made two objections to it : First, he said thev would 

not consent to that decree unless witness reduced the amount due 

o ibe tn S ° a t eX u h , K ’ e , the l ‘harge of Mr. Lvnham for a copy 
of the testimony furnished Mrs. Hufty. In other words he would 

consent to a decree against Air. Hufty in favor of Mrs Iluftv for Mr 
Lyatham. the amount due Lynham for taking the testiimmv plus 
the amount due Lynham for furnishing Huftv with a coin- of the 
testimony, on Hufty'* order, but they would not consentTthat £ 
cree unless witness struck out the additional amount which AH 
Lxnhan 1 claimed for furnishing Airs. Huftv with a copy In order 
to obtain that consent witness agreed to strike it out. ™ 

Ti ^,V LLIVAN: ^ ou mean an extra copy 9 
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One other stipulation Mr. Hoover requested and it was this: He said 
that Mr. Hufty, his client, considered that Mr. Hulse, who had been 
the Examiner in Chancery taking the testimony at some stage of the 
proceedings, must also he taken care of in this decree, as well as Lyn- 
ham, and that, as an additional consideration for his consenting to 
the decree, he required that there he inserted therein an amount to 
be paid Mrs. Hufty for Hulse’s sendees, amounting to some three 
hundred dollars if T remember correctly—I am using round figures. 
If 1 may refer to the decree. “To John W. Hulse, $300*’. That was 
required by Mr. Hoover. I consented to that, and the decree was re¬ 
drafted that afternoon, and was presented to Mr. Justice 
46 Wright the following Monday morning and signed hv him. 

with the consent of counsel of both parties, I being here rep¬ 
resenting Mrs. Hufty. and Mr. Hoover represented Mr. Hufty, but I 
do not recall whether Mr. Hufty was present when the decree was 
signed.” 


Mr. Burke: I object to all this testimony of conversations between 
this witness, as counsel representing one side, and Mr. Hoover and 
others with respect to this decree of May 13, 1912, as being irrele¬ 
vant, incompetent and improper testimony in this case, and upon the 
ground that if that decree, on the face of it, shows that it is correct, 
it cannot he qualified. modified or in any way interpreted by oral 
testimony, in contradiction of the terms of the decree itself; and I 
move further to strike out all the testimony of this witness hearing 
upon that subject, without repeating the testimony which he has 
given on that subject, but on the entire subject of what preceded, 
what facts or circumstances preceded that decree, or whether any 
other consideration entered into it. except as manifested on the face 
of the decree itself. 

The Court: The ruling on your objection is reserved. 

Witness: The item of $1,086.50 was arrived at by agreement as 
the proper allowance to Mr. Lynham for the unpaid balance for two 
things, first, taking the testimony to he filed in court up to that 
time of witnesses produced by both parties to the cause, by Mr. 
Hufty, as defendant to Mrs. Hufty’s hill and for Mr. Hufty as com¬ 
plainant in his own cross-bill, as well as by Mrs. Hufty and by some 
New York man. he thinks, named Wilson if his memory serves him 
correctly, who was a party of record as re-respondent. That tes¬ 
timony had not been filed at that time, and Mr. Hufty and Mr. 
Hoover were very anxious to have it filed, hut in addition to the 
amount for the taking of the testimony, reporting of the testimony 
and transcribing it, there is included in that one thousand and odd 
dollars, an amount which Mr. Hufty was to pay Mr. Lynham for 
furnishing Mr. Hufty or Mr. Hufty’s counsel, Mr. Hoover, a carbon 
copy. No other items are ineluded in the amount designated in the 
decree as coming to Lynham through Mrs. Hufty. 

Mr. Burke: Tf your Honor please, I object to that testimony and 
more to strike it out. That is the way they calculated- 

The Court: Decision reserved. 

Mr. Burke: For the same reasons we have already given the 
court. 
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By Mr. Sullivan: 

Q. So that this $1,086.50 covered the Examiner’s fees for the tes- 

tirnony taken l>v Mr. Hufty on both the original and the cross-bill? 
A. Oh, yes. 

Q. And also for Examiner’s fees for the other side. A. Yes, sir. 

Mr. Burke: r I he same objection and the same motion. 

I he Witness: Those are the elements that entered into the cal¬ 
culation. 

The Court: The ruling is reserved upon the last objection. 

By Mr. Sullivan: 

^ W ’ P ,ease ,ook at the third paragraph of this decree of May 
t-i, iyi2, and say whether or not you recall at whose instance that 
was put in? 

Mr. Bi hke: I object to the question, as incompetent, irrelevant 
immaterial and improper testimony. 

I he Court: Decision reserved. 

The M itnrss: Ry the third paragraph you mean the paragraph 
appointing Mr. Kimball and Mr. Bendheim trustees? 

Mr. Sullivan: Referring to them as trustees—that para¬ 
graph? 1 

4 ' Tl w " Jtxkss: f <ould not l>c sure., hut undoubtedly that 

the other* ' ? ”°overs, but I would not he sure of that one way or 

™, r ’ ^: LLIVAS: V °" 1,0 surc "bother it is your own draft’ 

I he \\ it x ess: I have very little hesitancy in saving it was not 

ground* RKE: " ,OV ° *° PtTike OUt that last an? "' er upon the same 

The Court: Ruling reserved.” 

Cross-examination : 

Mr. Burke: Without waiving the objections to the testimony of 
this witness and motions to strike out all of his testimony in refer- 

1?' e iob h V nak, ( " g a ' M pasfdnK of tl,e interlocutory order of May 
lo, loli, the witness is cross-examined. 

\\ Pn e ss represented Mr. Lynham in this transaction with Mrs 
'.‘ f A y S T ',? nS T and tmt of , her counsel who appeared of record. 

Maral'i lVVtra'fr m !| eS ‘'j S' 1 . 61 '®.,' 8 now due and payable as of 

« I fi f r" 1 defendant the complainant 

T \ H t i ' on a(rount of examiners fees namely 

J. Arthur Lynham $1,086.50? A. Yes. eiy 

Q. W as anything due her from Mr. Hufty for that monev or was 
that money due Mr. Lynham for taking the testimony in ille ca" ’ 
A. Counsel agreed that the appropriate wav to make the decree was 

non T ° f th m p , llr l y c °rnpi ain ant. who was insisting upon the testi- 
mon\ being filed, hut she was reallv receiving it an a + * 
it over to Hulse and Lynham S '* a ' a trust to turn 

Mr. Burke: The answer so far as it relates to any greement is ob- 
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jected to as not being responsive to the question and as not being 
competent testimony in this case. 

Q. As I understand you. then, she had not paid Lvnham any¬ 
thing on account of the taking of these depositions? A. I was so 
informed. 

Q. Now, then, in this $1,086.50, was there embraced what was due 
Mr. Lvnham for taking this testimony of Mrs. Huffy and for taking 
the testimony of Mr. Hufty? A. I so understood. 

Q. IIow could the court decree as a debt due Mrs. Hufty money 
due by Mr. Hufty to Mr. Lynham for taking Mr. Hufty’s testi¬ 
mony? A. Ask the court.” 

The Court: The decree speaks for itself. 

By Mr. Burke: 

Q- 1 understood you to say, Mr. Hogan, in addition that in this 
$1,086, was embraced an item for moneys due by Mr. Hufty to Mr. 

Lvnham for making a carbon copy of the testimony in the case? 
A. I so stated. 

Q. And that was decreed to Mrs. Hufty? A. As the decree 
shows. 

Q. And there is also an item in the full sum of $2,336.50 an 
item or charge which Mr. Lynham had against Mrs. Huftv for a 
copy of the testimony furnished to her? A. No. 

Q- There was not? A. No. By Agreement with Mr. 
Hoover that was eliminated. 

Mr Burke. The answer, in so far as it refers to any agreement by 
Mr. Hoover, is moved to be stricken out, as not responsive and in¬ 
competent. 


Q. Then, as I understand you, when this order was entered up it 
was entered up for the purpose of constituting Mrs. Hufty as trustee 

to coHect tins money and make these payments? A. That was the 
effect of it. 

Q. Was that the object of it? A. Yes, sir; a decree in her favor 
ior the money due so that the testimony could he filed and so that 
she might get an amount which Mr. Hoover consented was due her 

as back alimony, some nine hundred and odd dollars, if I remember 
correctly. 

Q. And the back alimony was embraced in this order? A As 
the decree ought to show. I think it does show that amount was 
also decreed by consent. 

Mr. Bi rke: The latter portion of the answer is objected to as not 
being responsive to the question and as being improper testimony 
and moved to be stricken out.” 


AVitness does not know anything about the assignment bv Mrs 
Huftv of the decree to Mr. Lynham. 

The Court: The Court reserves its rulings to the objections by 
Mr. Burke to certain answers of the witness on cross examination. “ 
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-tc I-^ams, a witness called on behalf of the defendant tes¬ 
tified as follows on direct examination: 

He is an attorney at law, and represented Mary Page Hufty in 
the divorce suit of Hufty v. Hufty Equity No. 28,793. 

‘*Q. I hand you a decree in that*case of Mav 13th, 1912, and ask 
you to look at it and state if you recognize it?' A. Yes; I recognize 
that. 

Q_. Hid you see frank J. Hogan in connection with that matter? 
A. 1 did. 

Q. In whose behalf did he appear? A. Attornev for Lvnham. 

Q. W ere you present when this decree was signed? A. No. 

Q. Were you present at the hearing in court, following which it 
was drafted? A. 1 was. 

Q. I)o you know when, with reference to the date of this decree 
that hearing was had? A. I cannot say. only this: A few days' 
maybe a day, before this decree was signed, we appeared before 
Judge W right and discussed the terms of the decree, and after it was 
settled by Judge \\ right as to what the decree should contain Mr 
Lvnham, Mr. Hogan and I went into the law library, and after 
some talk as to the form in which the decree should actually be ca«t 
I suggested that either Mr. Hogan or 1 would prepare the decree, and 
Mr. Lvnham said that if one of us would dictate it lie would take it 
down there at the time, and my recollection is that I dictated the de- 
cree. and. as this paper shows, it was afterwards transcribed in mv 
office, and the endorsement on it is in mv handwriting and it is en¬ 
closed in one of my backs. There was no occasion for mv being 
present at tbe signing of the decree, and T was not present 'as I re " 
member. ’ 

49 Q \\ hat was the nature of the transaction that took place 

at the hearing in court when you were present 9 

„n^± < :! , ; ,nt, ;. qn f i0T ; n0t :; 1 by P' aintiff ’ s «mnsel. as incompetent 
and immaterial, and ruling thereon reserved by the Court ) 

A. Mr Hogan had previously called on me at mv office with refer¬ 
ence to the question as to whether it was agreeable to me to have 
him appear m the case to represent Lvnham. I stated that it would 
be more than agreeable, because it would relieve me. at anv rate 
«ith relation to the question of Lvnham’s compensation Lvnham’ 
had taken the testimony, and he had furnished Mr. Huftv with a 

m’-'m Hh . ,e ' ad fi,rmf,hwl "le. f«r Mrs. Hufty. with a copy- of 
t. .Ir. Huftv was in arrears for the alimonv pendente lite and it 
was agreed that we should appear in court and request the various 
matters which entered into the decree. We appeared and a Question 
was made as to the authority of Mr. Lvnham to furnish Mrs 
Hufty with a copy of the testimony. That was one bone of 
contention T remember very well, and Mr. Hogan’s position nl.nnt 
that was that he claimed Lvnham should he allowed for that and T 
was perfectly unable myself to say that T was aware of am dhffinc 
authorization by Mr. Hufty that Mrs. Huftv should be furnished 
a copy of the testimony, and so after that I had to stand as de and 
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did. There was a claim for the testimony of Mr. Hufty himself and 
a claim for some copy that was furnished to Mr. Hufty, a claim for 
the testimony of Mrs. Hufty, and a claim for the copy furnished to 
Mrs. Hufty, and there was nothing said in the beginning about any 
claim by Mr. Hulse. That was brought up at the hearing, and it 
I was agreed at that hearing that, saying some questions as to Mrs. 
Huftv s copy, there should be included in the decree a provision for 
Mr. Hulse. He was not a party to the proceedings at all. 

Q. Agreed at whose instance? A. At Mr. Hoover’s instance. 

counsel for Mr. Hufty. 

*/ 

Mr. Burke: I object to that as improper. 

The Court: Don’t you understand you are objecting to all this 
testimony? 

Mr. Burke: I have to get my objection in the record. 

Mr. Si llivan : I will consent that the objection is made in each 
instance without being repeated each time. 

Mr. Birke: I just want to get it on the record. I know what 
your honor is going to say every time. 

The Court : Tt is agreed between you counsel that your objection 
goes to all this testimony upon the various grounds that you have. 

^ « ' t e ruhn^ of the Court is reserved on them. 

The Witness: Tt was in contemplation, as this decree shows, 
that the piece of property that Mr. Hufty had conveyed or was 
about to convey to Kimball and Bendheim was to be sold and the 
proceeds of it were to he applied to meet this decree, so far as possible. 
Mr. Hoover approached me and said that inasmuch as Mr. Hufty 
owed Hulse something for examiner’s fees, it would he well to in¬ 
clude Mr. Dulse’s amount in the decree, to which T offered no ob¬ 
jection, and there was no objection made bv anvbodv, and when we 
withdrew to put the decree in shape, the question naturally arose— 
while 1 was dictating it the question arose—as to the beneficiary of 
the decree, and your honor will notice that it reads that there is’due 
and payable by the defendant Malcolm Huftv to the complainant 

Mary Page Hufty, for and on account of Examiner’s fees_which. 

of course, was not so. He did not owe her that, except by consent of 
the parties it was put in in that shape. If Lynham had so insisted, 
probably the decree would have read that he was indebted to Lyn¬ 
ham so much and then Mrs. Hufty so much on account of arrears of 
alimony, but as there was no contest about it we drew it in this form 
as though it was all due to Mrs. Hufty, to which no objection was 
made. 

Mr. Burke : Your honor, now T move to strike out all of the tes¬ 
timony given hv this witness in answer to the last question. 

The Court: Rulving reserved. 

50 By Mr. Sullivan: 

Q. Was Mr. Hufty present at the hearing before Mr. Justice 
Wright at which you were present? A. Mr. Sullivan, T tried to re¬ 
member that, and, according to my best recollection he was present, 
because my present recollection is 'that Hoover approached me with 
5—2841a 
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reference to Mr. I hike's fees, after leaving Mr. Hufty, with whom he 
was in conversation. 

Mr. Burke : I move to strike out the last answer of the witness. 

No Cr< >ss- Kxamination. 

I he defendant ottered in evidence the record in Equity cause No. 
28793 before the Court showing: 

(1 ) On November 4. 1909, an order was entered in said cause 
requiring Malcolm Ilufty to pay $100 a month beginning December 
1. 1909, for maintenance of wife and children, said sum of $100 per 
month being payable in two equal instalments upon the 1st and loth 

days of each and everv month. 

** __ •/ 

( ^ i “ * 1 1 an order was entered referring said 

cause to John W. Ilulse, examiner in chancery, with direction to 
take testimony of witnesses called by respective parties both under 
the original and cross hills. 

(3) On I* el unary 18, 1910, examiner Hulse commenced the 
taking of depositions of witnesses called by the then Mrs. Hufty in 
support of her original hill and concluded the same before May 9, 
1910, and such depositions were filed in the Clerk’s office on August 
29, 1912. and as appears from the official certificate appended thereto 
the expense thereof, the amount of which was not stated, had not 
then been paid. 

(4) On May 9. 1910. examiner Hulse commenced the taking of 
depositions of witnesses called by said Malcolm Hufty in support of 
his answer to the original bill, the witnesses so called before examiner 
Hulse being six in number, and he concluded the depositions of those 
six witnesses before May 20, 1910, and the depositions were filed in 
the Clerk's office on November 5, 1912, and as appears from the offi¬ 
cial certificate appended thereto the expense thereof, the amount of 
which was not stated, had not then been paid. 

C>) On May 20. 1910. an order was entered referring said cause 
to the defendant herein as examiner in chancery with direc- 
ol tion to take the further testimony offered on behalf of the re¬ 
spective parties to the cause both under the original and cross 

hills. 

0>) On May 29 . 1910. this defendant as examiner commenced the 
taking of depositions of further witnesses called by said Malcolm 
Hufty in support of his answer to the original hill and concluded the 
same before May 27, 1910. and such depositions were filed in the 
Clerk's office on November 5. 1912. and as appears from the official 
certificate appended thereto the expense thereof. $145 had not then 
been paid. 

( i ) On May 2<. 1910. this defendant as examiner commenced the 
taking of depositions of witnesses called by said Malcolm Hufty in 
support, of his cross bill and concluded the same before June 18. 
1910. and such depositions were filed in the Clerk's Office on Novem¬ 
ber 5. 1912. and as appears from the official certificate appended 
thereto the expense thereof, $102, had not then paid paid. 

( S) On June 18. 1910. this defendant as examiner commenced the 
taking of “Testimony in behalf of the defendants to the cross bill,” 
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and on June 28, 1910, the defendant, as examiner, began the taking 
of “Testimony in rebuttal in behalf of the complainant in the orig¬ 
inal bill, and on behalf of the defendants in support of their answers 
to the cross bill,” all of which testimony was concludeu on August 6, 
1910, and was filed in the Clerk s office on August 29, 1912, and as 
appears from the official certificates appended thereto the expense 
thereof, $600.63, had not then been paid. 

(9) The testimony of every witness in said equity cause No. 
28.793 was taken upon question and answer, and no one other than 
the respective attorneys of record for Malcolm Ilufty and Mary Page 
I Tufty participated in the direct or cross-examination of any witness 
in the cause. 

(10) On March 15, 1912, a duly verified petition by said Mrs. 
Ilufty entitled “Petition of Plaintiff as to Examiner’s Fees 

52 and Alimony” was filed in said cause by Henry E. Davis, her 
regular attorney of record, and also Frank J. Hogan, who 
then appeared and signed said petition as one of the attorneys for 
petitioned, said petition averring as follows: 

“The petition of Mary Page Huftv respectfully shows as follows: 

1. She is the plaintiff in this suit, and files this petition in her own 
right, and for the purposes hereinafter stated. 

2. On May 20, 1910. this cause was referred to J. Arthur Lynham, 
an Examiner in Chancery, duly appointed as such by this court, to 
take the testimony in behalf of the respective parties hereto. Pur¬ 
suant to the said order of reference, the said Examiner took a large 
amount of testimony in behalf of both the plaintiff and defendant, 
the last of which was taken on August 6, 1910. The fees due the 
said Examiner for taking the said testimony in shorthand and tran¬ 
scribing the same in typewriting are as follows: 

$246.87 for the testimony in behalf of the plaintiff; $600.63 for 
the testimony in behalf of the defendant; these two amounts aggre¬ 
gating $847.50, neither the whole nor any part, of which sum has 
been paid to the said Examiner, although he has frequently requested 
payment, and the said amount is long overdue. 

3. Tn addition to the foregoing items, the said Examiner furnished 
a copy of all of said testimony to the defendant, the charge for which 
is $339; and he also furnished a copy thereof to the plaintiff, worth 
the same sum of $339, but as to this copy the said Examiner, expect¬ 
ing immediate payment therefor, rendered a bill for $169.50; 
whereas in fact, neither of the said copies has been paid for in whole 
or in part : and the said Examiner is therefore entitled to the sum of 
$339 for each of the said copies so as aforesaid furnished bv him to 
the plaintiff and the defendant, these two items aggregating $678, 
which added to the aforesaid items aggregating $847.50, represent 
the sum of $1,425.50, due to the said Examiner since August 6, 1910, 
no part of which has been paid to him, as hereinbefore stated. The 
original copy of the said testimony is still in the hands of the said 
Examiner ready to be filed by him whenever paid for, or whenever 
directed by this court, the same being in his hands as an officer of 
this court a part of the record in this case, in contemplation of law 
and equity practice. 
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4. On, to wit. October 13, 1911, the petitioner filed herein her cer¬ 
tain petition, to which reference is hereby made, and which it is 
i t • • ^ read on any hearing thereof, showing, among other 

things, that at the date of the filing of said petition there was due 
and payable by the said defendant to the petitioner on account of 
the allowance heretofore made to her bv the court herein the sum 
of $.110.00, and praying, among other things, that the said defendant 
might be required to discover and disclose all and every his property 
interests and resources of what kind soever, and that the same might 
be sequestrated and a receiver thereof appointed, to the end that the 
said sum so due on account of the allowance aforesaid, and the fees 
of the Examiner for taking the testimonv herein, might be paid and 
discharged. 

o. On, to wit, October IS, 1911. the said defendant filed 
his certain answer to the petitioner's said petition, and also 
«i certain further answer, in and by which, among other things, he 
admitted that there was due to the petitioner the said sum of 
$•>10.00, to which said answers of the said defendant reference is 
hereby made, and it is prayed that they may he read on anv hearing 
hereof. Since the filing of the petitioner s said petition of October 
13, 1911, there have accrued and become due from the said defend¬ 
ant to the petitioner on account of the allowance aforesaid eleven 
further semi-monthly instalments, aggregating in all the sum of 
$440, no part of which has been paid; so that there is now due and 
in arrears by the said defendant on account of the said allowance 
to the petitioner the sum of $950.00 in all. 

0. Your petitioner is wholly without means of any kind, and is 
unable to pay the said Examiner in whole or in part, but the de¬ 
fendant Malcolm TTufty is amply able to pay the said amount. Bv 
his certain answer filed herein October IS. 1911. the defendant listed 
certain personal assets belonging to him at $5,606.20. nnd certain 
real estate owned by him. excluding lots 24 and 25 in square 110 
hereinafter mentioned, at $7,350; and bv his certain further an¬ 
swer filed herein on the same date the defendant listed his receipts 
from January 3. 1911. to May 12. 1911. both inclusive, at $1,273.75. 
The three items above mentioned aggregate $14,229.95. T n addi- 
tion. the plaintiff says that since said dates the defendant has re¬ 
ceived divers large sums of money from his professional and other 
sources, as she believes. 

7 The petitioner’s said petition of October 13. 1011. and the de¬ 
fendants said answers thereto, came on to he heard and were heard 
on. to wit. October 18. 1011. before the Honorable Daniel Thew 
W right, an associate justice of this court, upon consideration whereof 
the said justice decided and announced that he would sign an order 
of sequestration as in and by the said petition proved, upon presenta¬ 
tion thereof to him by counsel for the petitioner. Thereupon at the 
instance and upon the request of the said defendant, through his 
so icitor. it. was agreed by and between the petitioner, through her 
solicitor, and the said defendant, through his solicitor, that the de- 
fendant would cause to be conveyed to Edward R. Kimball. Esquire 
and Charles Bendheim. Esquire, by deed in fee simple, lots num- 
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bered 24 and 25 in square 110, in the City of Washington, District 
of Columbia, and that the same might be sold by the said Kimball 
and Bendheim and the net proceeds thereof applied, as far as might 
be, in payment of the arrears of the petitioner’s said allowance then 
existing, and the fees of the said Examiner for taking the testimony 
herein aforesaid, and that in the meanwhile the property interests of 
the said defendant should be treated and dealt with as though the 
said order of sequestration had actually been signed, to the end that 
the defendant might make no disposition thereof, or of any part 
thereof, save and except with the knowledge and concurrence of the 
petitioner, or her solicitor; the meaning and intent of the said 
understanding and agreement between the parties, respectively, being 
that the said property interests of the said defendant might be and 
continue subject to the holding and decision of the said justice 
aforesaid. 

8. In accordance with the understanding and agreement aforesaid, 
on Januarv 9th, 1912. the said defendant conveved to the said Kim- 

#'77 *y 

ball and Bendheim. by deed in fee simple, the said lots numbered 
24 and 25 in square 110 aforesaid, for the purpose aforesaid of en¬ 
abling the said Kimball and Bendheim to sell and convey the said 
lots in order to pay the arrears of allowance then due the petitioner, 
and the fees of the said Examiner as aforesaid. The said lots are 
of the approximate value of $7,000. and are subject to a first 
54 mortgage or deed of trust to secure $4,000 with interest, in 
which the plaintiff joined; and they are further subject to a 
second mortgage or deed of trust to secure $1,300, with interest, in 
which the plaintiff did not join. This second mortgage or deed of 
trust was dated September 11, 1911. but was not delivered or recorded 
until January 4, 1912. only five days prior to the conveyance above 
mentioned : so that the said real estate passed to the said Kimball and 
Bendheim subject to incumbrances aggregating $5,300 with interest, 
which now amount in all to about $0,000. These lots have recently 
been appraised by three experts, with the result that their maximum 
valuation is fixed at $7,000. with 80,500 a fair selling price. Diligent 
efforts have been made bv the said Kimball and Bendheim to sell the 
said lots, but they have been unable to do so. or even to obtain an 
offer therefor. At the present time there is no market whatever for 
the said property, and if the same were not sold at public auction 
it would not bring more than sufficient to pay said incumbrances, if 
indeed that. 

9. The said second mortgage or deed of trust in the foregoing 
paragraph mentioned was as aforesaid not delivered or recorded on 
the said October 18. 1911. or at the time of the agreement and 
understanding between the said parties, through their respective 
solicitors as aforesaid, and the petitioner is advised that the same 
was received and recorded by the beneficiary thereof subject to the 
pendency of the petitioner’s said petition of October 13, 1911, and 
is accordingly void as against the petitioner in respect of the subject 
matter and object of her said petition. And the petitioner is in¬ 
formed and believes, and therefore avers, that the said second 
mortgage or deed of trust, purporting to have been given to se- 
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cure the beneficiary therein named, does not represent a bona fide 
indebtedness of the defendant as therein and thereby recited, and that 
the said pretended indebtedness is claimed to have been incurred 
by the defendant to the said beneficiary pending this cause, and the 
petitioner prays full disclosure and discovery respecting the same, 
and that to that end the said lieneficiary, to wit, holla B. Ingersoll 
1>© made party hereto and required to answer in the premises. 

10. There is in arrear and due your petitioner as allowance, in 
virtue of the order of the court in this cause, the sum of $0o() as 
aforesaid. If the said Bendheim and Kimball should sell the said 
lots at this time, in the most favorable circumstances, they would 
not realize a sufficient amount in excess of the said incumbrances 
and the necessary costs and expenses of sale, even to pay the arrears 
of allowance due your petitioner, and nothing whatever to pay the 
aforesaid fees due the Examiner. 

11. Tn his aforesaid first answer of October 18. 1011. filed herein, 
the defendant expressly admitted that the testimony in this cause 
had been completed and closed, but had not been filed for the rea¬ 
son that the said Examiner had not been paid for taking the same: 
and tlie defendant further said that he had been anxious to have 
the said testimony filed, so that this case might be calendared and 
the final determination reached bv the court: and he also said that 
lie had been unable to raise money to pay the said Examiner, which 


averment was untrue. 

1-• ^ our petitioner further avers that this court has power to 
require her said husband to pay alimony to her for the maintenance 
of herself and their minor children committed to her care, and suit 
money, including Examiner s fee? and counsel fees, to enable her 
to conduct this case, and to enforce obedience to its order in regard 
thereto by attachment and imprisonment for disobedience: and this 
court also has power, so your petitioner alleges, to enjoin any dis¬ 
position of her said husband's property to avoid the collection of 
said allowances, and. in ease of her said husband s failure or re¬ 
fusal to pay said alimony and suit money, to sequestrate his 
fio property and applv the income thereof to such objects. 

13. The defendant has ample means with which to pay 
the said Examiner’s fees, as well as the arrears of alimony, and 
future alimony and suit money, t<» vour petitioner: and she is there¬ 
fore entitled to have this court require the defendant to pay the 
said sums of money without further delay, and in default thereof 
to have him attached and imprisoned and his property sequestrated, 
in order to enforce the payment of the several sums of money here¬ 
inbefore mentioned. 

The premises considered, your petitioner respectfully pravs as 
follows: 1 

1. That a rule may go against the defendant Malcolm ITufty. 
requiring him to pay forthwith the said several sums due the Ex¬ 
aminer as aforesaid, and in default thereof show why he shall not 
be attached and imprisoned, and why he shall not he enjoined from 
making any disposition of his pro|>ertv to avoid the collection of 
said sums due the said Examiner, and why his property shall not he 
sequestrated and the income thereof applied to the payment of the 






J. ARTHUR LYNHAM VS. MALCOLM HUFTY. 


39 


fees so as aforesaid due the said Examiner, to the end that the said 
testimony may be tiled, and this cause advanced to final decree 
without further delay. 

2. 1 hat the defendant may he also required to pay forthwith the 
arrears of alimony due your petitioner, and in default thereof that 
lie may be proceeded against as above stated. 

^ J? a ^ ^ ie Property so as aforesaid conveyed to Edward B. 
Kimball and Charles Bendheim, to wit, lots 24 and 25 in square 110 
>e directed to be sold at public auction and a report thereof made to 
the court, to the end that the proceeds thereof may lie applied 
as ar as ma t \ be, to the payment of the arrears of allowance due the 
petitioner, and the tees due the Examiner as aforesaid, and that upon 
the coming m of the said report and the action of the court thereon 
such further action may he taken upon this petition, to the end that 

tne amounts so as aforesaid due the petitioner herein and the Ex¬ 
aminer, shall he paid. 

4 That your petitioner may have such other and further relief 

as the nature of the case may require, or to the court may seem iust 
and proper. J 

And as in duty bound your petitioner will ever prav, etc.” 

•Vi° n i Sa il ^ ar(,1 \ VV ^ ie Court issued a rule against 

said Malcolm Hufty, which was duly served upon him, and i« a« 
follows: 


"/,’»/(• os to Attachment, Injunction, and Sequestration. 


On consideration of the petition of the plaintiff Marv Pace Huftv 

V th ‘ s !';' use , dl ' I y filed and on motion of her counsel, it is this Iff 
day of March, 1912,— 

Ordered that the defendant Malcolm Hufty show cause on or be- 
fore March 21st. 1012. at ten (10) o'clock a'. m„ whv he shall not 
he required to pay forthwith J. Arthur Lynham, examiner, for the 
testimony taken in this cause and the copies thereof furnished the 
pamtdl and defendant and likewise the arrears of alimony due 
the plaintiff, and in default thereof why he shall not he attached 
and imprisoned, and why he shall not be enjoined from makinc 
an\ disposition of his_ property to avoid the collection of the said 
fees and alimony, and why his property shall not he sequestrated 
and the income thereof applied to such objects; 

Provided that a copy of this rule be served on the defendant at 
least two clear days before the return date hereof 

By the Court: 

WRIGHT, Justice. 


>> 
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(12) On April 12, 1912, said Malcolm Huftv filed a duly 

' er ' fied answer to the aforesaid petition and rule, said answer 
stating as follows: 

‘The answer of the respondent, Malcolm Hufty, to the petition of 
Man l agc Hufty respectfully represents unto the Court as follows- 
1. This respondent admits the allocations contained in paragraph 
one of said petition. 1 % F 
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2. Answering paragraph numbered two of said petition this re¬ 
spondent admits there is due to J. Arthur Lynham. examiner in 
chancery, his fee for the taking of testimony on behalf of the plaintiff 
and defendant m this cause, but has no personal knowledge as to 

the amount thereof, except in so far as he is advised by the claim 
of said Lynham. J 

„ w« A T V f r i ng ‘he allegations of paragraph three, this respondent 
admits that he was furnished with a copy of the testimony by the 
said examiner and for which he is liable, but as to the exact amount 

theieof he is advised of the same only by the claim of the said ex- 
aminer. 

further answering said paragraph this respondent denies that he 
ever agreed or promised to pay for a copy of the testimony furnished 

to the plaintiff and does not think that he ought to be required to 
pay tor the same. n 

Further answering said paragraph this respondent admits that the 

Z?!! a \ C t T' ° f sa ," test "! lo " v 1S 4111 in the hands of the examiner 
<md that the same has not been filed in this cause. 

fivp’nf tl A e alle ^ ltio, 1 ls ( * ontained in paragraphs four and 

, ® of said petition this respondent admits that the petitioner filed 
leiem a certain petition on the 18th day of October 1011 and in 
response thereto he filed a complete and full answer which he pravs 
may be taken as a part hereof and read at the hearing of this caui 
J urther answering said paragraph five this respondent admits that 
he installments stated therein have become due and pavable and 
have not been paid. F J 

6. Answering paragraph six of said petition this respondent has 
no personal knowledge as to the income or finances of the petitioner 
and can neither admit nor deny the allegation in respect thereto ’ 
further answering said paragraph this defendant admits that in 
the answer heretofore filed by him on the 18th day of October 1911 
he gave a complete statement of his assets of everv kind and descrip- 

hereof. eVeI ’ " " C ‘ S8ld answer is ! ,ni .v«i to he read as a part 

Further answering said paragraph this respondent denies that 
since said 12th day of May, 1911 he has received .livers large sums 
of nionev from Ins profession and other sources. 

i. An.-vyering the allegations contained in paragraph seven this 
respondent on information and belief believes the same to he tn e 
8. Answering paragraph eight this respondent admits so much as 
respects the conveyance of lots 24 and 25 in square 110 

pa - agr i' ph '! lis res I inn <lent denies that the 
(W0 , „ | h approximate value of Seven thousand ($7.- 

.UU) dollar?, but on the contrary asserts that the said lots it 

dollars!" 18 * 0 ° f ^ Vnlue ° f at least Ei « h t thousand ($8,000.00) 

c«;^ r ! her an T ering P a ™g ra Ph eight this respondent admits that 
said lots are subject to a first mortgage or deed of trust of <U 000 00 
m wind, (he plaintiff joined, „„J ,M than a fi -..I.J« » 
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Further answering said paragraph this respondent admits that the 
said second mortgage or deed of trust was dated and executed on 
September 11, 1911, and upon information and belief he 
57 admits that the same was not recorded until January 4, 1912. 

This respondent further says that it is true that the said 
principal of said mortgages or deeds of trust with interest, together 
with taxes now aggregate the sum of about Six thousand ($6,000.00) 
dollars. 

Further answering the said paragraph this defendant has no per¬ 
sonal knowledge of the appraised value of said property or the 
amount thereof, and can neither admit nor deny the same. 

Further answering said paragraph this defendant has no personal 
knowledge of the efforts made by Messrs. Kimball and Bendheim 
to sell said lots, but upon information and belief he believes they 
have been diligent in their performance of their duties. 

Further answering said paragraph this respondent avers that he 
has made diligent efforts to find a purchaser for said property at a 
fair price, but that he has been unsuccessful in this regard. 

9. Answering the allegations of paragraph nine this defendant 
denies the matters and things therein set forth. 

Further answering said paragraph this defendant says that the 
second deed of trust was executed on the day of the date which it 
bears, and that the promissory notes which are secured by the second 
deed of trust were also executed on the same day, and that the said 
notes and deed of trust were executed and delivered for a bona fide 
indebtedness which then and for some time prior thereto had existed 
from the respondent to the payee of the said notes. 

Further answering said paragraph this respondent says that the 
indebtedness from himself to Lalla B. Ingersoll was due and owing 
to her for board and lodging furnished to him covering a period of 
about two years, and in addition thereto money loaned by the said 
Lalla B. Ingersoll to the said respondent. 

10. Answering the allegations of paragraph ten this respondent 
admits that there is due the petitioner the amount therein set forth. 

Further answering said paragraph this respondent says that the 
property is of the value of not less than $8,000.00 and for a sale at 
its real value there will be considerable amount that can be utilized 
for the purpose of paying the examiner’s charges and part of the 
alimony due the petitioner. 

11. Answering paragraph eleven this respondent denies that any 
of the averments contained in the answer filed by him on October 
18th, 1911 are untrue. 

12. Answering the allegations contained in paragraph twelve of 
said petition this respondent says that the matters and things therein 
set forth are merely conclusions of law, and that this respondent 
does not question the jurisdiction of the Court to pass such order as 
shall be proper in the premises. 

13. Answering the allegations contained in paragraph thirteen 
this respondent denies that he is possessed of any means whatsoever 
with which to pay the examiner’s fees or the arrears of alimony. 

Further answering said paragraph this respondent says that in so 
6—2841a 
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far as lie was able he has endeavored to comply with the order of 
the court both as to the payment of alimony and the pavment of 
the examiner’s fee, but that on account of his lack of funds and his 
inability to obtain the money necessary to accomplish these purposes 
he has been unable to make said payments. 

Further answering this respondent says that after the tiling of 
the answer of October 18th, 1911 he in good faith consented to and 
in fact conveyed the lots heretofore mentioned to the said Bendheim 
and Kimball as trustees so that the same might be sold and the 
proceeds derived therefrom to be applied to the payment of 
58 the examiner’s fee and alimony. That at the time of enter¬ 
ing into the agreement for the conveyance to the said trus¬ 
tees, and for some time prior thereto, the respondent had been negoti¬ 
ating for the sale of said lots through the office of Horace IT. Wescott, 
a real estate broker in the District of Columbia, and had every 
reason to believe that a purchaser ready and willing to pav the sum 
of $8,000.00 therefor would l>e obtainable. 

This respondent has made constant and diligent efforts to make 
sale of said property, and in addition thereto has endeavored to find 
purchasers for any other property of which he is the owner so that 
ho might bo able to procure funds with which to pav the examiner’s 
foe as well as the arrears of alimony. That he is anxious to have 
the examiner s tee paid so that the said cause might be calendared 
for hearing and determination, and that at the time of the transfer 
°f t,lc said property to the trustees as aforesaid the examiner would 
feel that he was amply secured in the payment of his fee to justify 
him in tiling said testimony. 

This respondent, further says that he is perfectlv willing that any 
other property of which he is seized or possessed may be sold and 
the proceeds of the sale shall be used in the payment of the exam¬ 
iner’s fee and alimony, but that he does not feel that any of said 
property should be sacrificed for this purpose. 

Further answering the said petition this respondent respectfully 
stat(> to the Court that he has no desire or intention to violate or 
disobey any order of this Honorable Court; that he has endeavored 
through every means within his power to try to raise the money 
necessary to meet the obligations incurred under the order of the 
Court, but that he has been unable to do so; that the income and 
rents derived from the properties owned by him have been used for 
the purpose of paying the necessary expenses incident thereto, such 
as interest and tuxes, and that he has not had the use of anv money 
derived therefrom for his personal enjoyment or benefit. 

Further answering said petition this respondent savs that the 
premises known as No. 1921 F Street, Northwest, from which he 
formerly received a rental of $60.00 per month, has since Septem¬ 
ber 1st, last been vacant and unoccupied, and that up to the present 
time there is no prospect of renting the same. 

This respondent further says that he has never been at *anv time 
since the passage of the order of the Court requiring him to pav 
alimony in this cause been in receipt of a sufficient income to enable 
him to meet the requirements of said order, but that he has en- 
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deavored to the best of his ability to meet the requirements of the 
said orders in so far as it was possible for him to do so. 

Having fully answered said petition the respondent prays that the 
rule to show cause may he discharged.” 

The original answer of April 12, 1912 above quoted had disap¬ 
peared from the record in said cause, and the defendant herein 
proved it by the carbon copy already produced and identified by 
witness Hogan. 

J. Arthur Lynham (the defendant) testified in his own behalf : 

59 (At the commencement of his testimony, it was stipulated 

between counsel for the respective parties that the plaintiff 
might make at the close of the testimony any objection to the same 
or any and all portions thereof and might then move to exclude the 
same or any and all portions thereof, with like effect as if such 
objections and motions were made from time to time during the 
testimonv.) 

“Q. You are an examiner in chancery of this court? A. I am. 

Q. Do you recall the divorce case of Hufty v. Hufty, Equity No. 
28,793? A. Very well indeed. 

Q. You took verv nearlv all of the testimonv in that case? A. 
Yes, sir; I took more than two-thirds of it. 

Q. Now, did you receive anything from Mr. Malcolm Hufty on 
account of your examiner’s fees in that case prior to the divorce 
hearing? A. I did. 

Q. How much? A. $100. 

Q. Did you bring to the attention of the Court at that time the 
fact that you had received only $100? A. I did not. 

Q. Why did you not? A. There was a decree in equity in that 
case which was in favor of Mrs. Hufty, which had, in turn, been 
assigned to me, and T considered myself amply protected by it. 

Q. What relation, if any, did you have to Mr. Hogan in connec¬ 
tion with that decree of May 13, 1912? A. Mr. Hogan was my 
attorney in that matter and brought about the procurement of the 
decree. 

Q. Were you present in Court before Mr. Justice Wright on the 
occasion of the hearing a few days before the entry of this decree of 
May 13, 1912? A. Yes, sir; T was present.” 

(Plaintiff, through his counsel, admitted that nothing had been 
paid by him upon anything covered by the decree of May 13, 1912. 
excepting the $100 payment just testified to by witness; plaintiff 
claiming, however, that Mrs. Hufty had paid an additional $100 
on the decree, in which claim defendant refused to acquiesce.) 

“Q. As to the payment said to have been paid by Mr. Hufty, has 
that been credited, Mr. Lynham? A. Yes, sir. 

Q. On the decree? A. Not on the record. It should be credited. 

Q. You admit that that $100 is to he treated as a credit on this 
final decree of May 13th? A. Yes, sir; I do. 

Q. Is there any other credit? A. There is no other credit in Mr. 
Hufty’s behalf in respect of the decree.” 
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Cross-examination: 

The $100 paid witness by Mr. Huftv was credited on account of 
the testimony taken by witness in his behalf. Mrs. Huftv paid 
witness $100 which has not been so credited. 

Identifies the following as being receipt signed bv him for the 
payment made bv Mr. Huftv: 

“Washington, D. C., November 4, 1012. 

Received this day of Malcolm Ilufty, Esq., one hundred dollars 
($100.00) on account of my fee as Examiner in Chancery in taking 
the testimony on the part of the defendant in the original and and 
plaintiff in the cross-hill in the case of Mary Page Ilufty vs. Malcolm 
Ilufty. and another. Equity No. 2870:1, Supreme Court of the Dis¬ 
trict of Columbia. 

J. A. LYNITAM, 

Examiner 


00 Also identifies letter written by witness to Mr. Tlufty’s at¬ 

torney Mr. Hoover, as follows: 


George P. Hoover, Esq., 


“July 27th, 1912. 

Attorney at Law, Citv. 

• / « 


My Dear Sir: Tt is proper for me to say that there has been paid 
me by Mrs. Marv Page TTufty the sum of one hundred dollars on 
account of my bill of $000.00 for services as Examiner in Chan¬ 
cery in taking the testimony in her behalf in the case of Mary Page 
TTufty against Malcolm Ilufty and another. Equity No. 28793, Su¬ 
preme Court of the District of Columbia. Tn consideration of the 
payment to me of this amount at this time I have agreed to forth¬ 
with file in the clerk’s office of the said court the testimony so as 
aforesaid taken by me in her behalf, not, however, waiving in the 
slightest degree my right to insist upon the payment of the full 
amount due me. 

If a like sum of one hundred dollars is paid me at this time by 
vour client, I will forthwith file the testimony taken by me in his 
behalf, without prejudice, of course, to my right to insist upon the 
payment of the full amount due for the same. 

It is my purpose in the next several days to institute a proceeding 
at law against your client. Mr. Malcolm TTufty, looking to the recov¬ 
ers* of a judgment against him for the full amount due for sendees 
as such Examiner in the said case. 

Yours verv trulv, 

«- %; / 


J. ARTHUR LYNHAM, 

Examiner 


(Said receipt and letter were both offered in evidence bv the 
plaintiff.) 

Witness was then handed two volumes of the testimony taken by 
him in said equity No. 28.793. one of which headed “Testimony in 
behalf of the defendants to ♦the cross-bill” and the other volume 
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headed “Testimony in rebuttal in behalf of the complainant in the 
original hill and in behalf of the defendants in support of their 
answers to the cross-bill.’’ Witness testified that his examiner’s fee 
for taking the first-named volume was $78.13 and for taking the 
second named volume $522.50. 

Witness further testified, in response to questions propounded by 
the Court : 

Was not present when the decree of May 13, 1912, was signed, 
but was present when the matter was first discussed before Mr. 
Justice W right. Mr. Hogan and Mr. Davis were both present at 
the time when witness was present, and witness’ very strong recol¬ 
lection is that Malcolm I Tufty was also present. Either Mr. Davis 
or Mr. Hogan did the talking in the matter, and his recol- 
61 lection is that Mr. Hogan did. and was responded to by Mr. 

Hoover and the matter was thrashed out or discussed before 
Mr. Justice Wright. 

“Q. And your recollection is that Mr. Hogan, Mr. Davis, Mr. 
Hoover, and Mr. Malcolm TTufty were all present? A. My recol¬ 
lection, mv very strong recollection.” 


Redirect: 


“Q. Did Mrs. TTufty ever pay you for the extra copy of testimony 
furnished to her of this TTufty v. TTufty case? A. She did not. 

Q. Tn writing this letter of July 27, 1912, state whether or not 
you had in mind the fact of the extra copy for which you had not 
l>een paid: A. T did not. and the expression of this letter, wherein 
T say ‘taking the testimony in her behalf’ is a mistake. T applied 
the $100 Mrs. TTufty gave me to the copy of the testimonv which 
T had furnished her counsel in the case, for which, of course, I was 
entitled to be paid and which as a matter of fact Mr. Malcolm 
TTufty had promised to pay me for. 

Q. Did he ever pay you for it? A. He did not, and refused to 
pay it.” 


ITT. 


Plaintiff's Rebuttal. 


Malcolm TTufty (the plaintiff) testified in his own behalf: 

W as not present when the decree of May 13, 1912, here concerned 
was prepared or signed. W as present when the matter was dis¬ 
cussed before Judge Wright between Mr. Hoover and, he thinks, 
Mr. Hogan. 

“Q. The case was argued before the court? A. Tt was. 

Q. The petition was filed, as T understand, a. long petition here? 
A. Yes. 

Q. And you filed an answer? A. T filed an answer, yes, sir. I 
cannot find that answer. T imagine that the copy Mr. Sullivan has 
produced here is a copy of that answer. 

Q. And after that argument took place were you ever present at 
any other time in framing up any decree? A. No, I was not. 
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Q. Mr. Davis was uncertain whether you were present or not, and 
also Mr. Lvnhain? A. I was present onlv when the case was argued 
before Incise W'rij-ht. I was not present when the decree was finally 
signed. 

Q. Did you ever consent to the entering of anv such decree 9 A 
I did not. 

Q. On the contrary, didn’t you protest against it? A. T did.. 

Q. How far did your protest go? A. Well, after Judge Wright 
had decided what he was going to do, I verv indiscreetly called him 
down m the corridor of the court, and had to apologize to him the 
next day, which I did, because I had no right to call him down. 
T think Mr. Carroll was along at the time.” 

62 Cross -examined: 


1 * k * 1 * x II /* I ^ ^ ^ • * elicit you yourself admitted vour 

liability for all of the' Examiner’s fees in this case, excepting the 
extra copies furnished to Mrs. Huftv, your former wife? A.l do 
not think 1 admitted it. T said T had not paid it. 

Q. Didn’t you admit it was due? A. I do not know whether I 

did or not. If that is a correct copy of the answer, that will speak 
for itself. 

Q. Didn't you say you wanted to pay it? A. T do not know. 
If that is a copy it will show. 

Q. Did you or not say this: 

“ This respondent has made constant and diligent efforts to make 
sale of said property”—referring to the piece of property that had 
been transferred to Bendheim and Kimball as trustees—‘‘and in ad¬ 
dition thereto has endeavored to find purchasers for any other prop¬ 
erty of which lie is the owner so that he might. 1 >e able to procure 

funds with which to pay the examiner’s fee as well as the arrears of 
alimony”? 

A. T think so. 

Q. Didn't you further say this: 

“That he is anxious to have the examiner’s fee paid so that the 
said cause might be calendared for hearing and determination, and 
that at the time of the transfer of the said projierty to the trustees 
as aforesaid the examiner would feel that he was amply secured in 

the payment of his fee to justify him in filing said testimony” 9 
A. Probably so. 

Q. You recall that? A. T do not recall it, hut if that is a copv 
of that answer it is all right, ' 

Q Do you recall this further: 


•This respondent further says that lie is perfectly willing that anv 
other property of which he is seized or possessed mav he sold and 
the proceeds of the sale shall he used in the payment of the ex¬ 
aminer's fee and alimony”? 

TV> you remember that? A. T do not remember it. f tell vou T do 
not remember the content? of that answer. Tt. was five years atro 
but if it is in the answer T will stand for it, 

Q. Isn’t it a fact that the sole controversy before Judge Wright 
was whether you should pay for an extra copy of testimony fur- 
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nished to your wife, and whether you should be jailed for contempt 
rather than haVe a civil decree against you? A. Mr. Hogan made 
some point. T do not recall what it was. But I know that it was 
a contested proposition. 

Q. You contested that you were to have to pay this? A. There 
was some contest on the proposition. I do not remember what it 
was, but I know there was a contest on it.” 

“Q- I was reading from the answer? A. It might be a correct 
copy or it might not.” 

Thereupon, at the close of all the evidence in the case, plaintiff’s 
e. renew ed fii.. several objections upon which ruling had been 
reserved by the Court and. in addition, made a motion to strike out 
all of the aforesaid evidence covered bv his several objections. De¬ 
fendant’s attorney urged before the Court that the several portions 
of evidence so objected to w ere relevant, competent and proper upon 
the following separate grounds: 

^ # 0) As showing it to be against conscience to interfere 

with the enforcement of the decree of May 13, 1912. 

(2) As showing the plaintiff to be estopped by his ow r n conduct 
from attacking defendant’s light to recover under said decree. 

(3) As showing the plaintiff to be without clean hands in the 
seeking of relief against this defendant. 

(4) As showing that in no event could the plaintiff escape the 

application to himself of the maxim “Tie w T ho seeks equitv must do 
equity.” ‘ 

('V The petition and answer referred to in said decree are par- 
tit ularlv competent in interpreting the decree and determining 
w hethei or not the plaintiff consented to it and purposely sought to 
have this defendant file the testimony upon the faith of said decree. 

The Court, however, ruled that none of the matters referred to 
could he inquired into, and excluded all of the evidence so objected 
to by plaintiffs attorney; wdiereupon defendant’s attorney excepted, 
separately, to the several exclusions of said portions of evidence, and 
said exceptions were duly noted on the minutes of the Court, 

The foregoing statement of the evidence and bill of exceptions, 
true, complete, and properly prepared, is by the Court, this 18th day 

of June, 1915, now r for then, signed and sealed and made a Dart 
of the record. p 

F. L. SIDDONS, Justice, [seal.] 

Correct. 

G. E. SULLIVAN. 

No objection. 

EDMUND BURKE. 

Endorsed on cover: District of Columbia Supreme Court. No 
2841. J. Arthur Lynham, appellant, vs. Malcolm Hufty. Court 
of Appeals, District of Columbia. Filed Jun- 18, 1915 Henrv 
W. Hodges, clerk. ’ enry 
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BRIEF FOR APPELLANT. 

STATEMENT OF THE CASE 

Appellant, J. Arthur Lynham, an Examiner-in- 
Chancery of the Supreme Court of the District of 
Columbia, appeals from a decree below entered by 
one Justice sustaining a bill of complaint in equity 
cause No. 32,145 (Hufty v. Lynham), brought by 
appellee, Malcolm Hufty, to cancel and set aside, and 
enjoin appellant from in any manner enforcing, a 
certain decree of May 13, 1912, duly and regularly 
entered by another Justice in the divorce cause of 
Hufty v. Hufty, et al., Equity No. 28,793 against said 
Hufty which decree required Hufty to pay, and 
awarded execution as at law for, the Examiner’s fees 
due appellant for taking testimony in said divorce 
cause, and upon the faith of which decree appellant 
relied in filing the testimony without the actual pre- 
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payment of examiner's fees due him,—thereby per¬ 
mitting the divorce cause to come to hearing, and en¬ 
abling Hufty to obtain a divorce from his first wife 
and to re-marry. Xo extrinsic facts have been sug¬ 
gested to affect in anywise the regularity, validity or 
propriety of the entry of the original decree of May 
13, 1912, which protected appellant’s examiner’s fees, 
but which protection is now wholly withdrawn with¬ 
out any provision being made for appellant’s fees 
which are admittedly due and unpaid, and all of which 
were incurred under the express direction of the Court 
below, and a large part of which were directly in¬ 
curred by appellee himself in taking depositions of 
witnesses called by him and for which he has not 
paid. 

In said divorce cause of Hufty v. Hufty et al., 
Equity Xo. 28,793, appellee Malcolm Hufty was sued 
for divorce by his first wife, who charged him with 
adultery; and he, in turn, by cross bill, sued her for 
divorce and charged her with adultery. A co-respon¬ 
dent was named, and testimony taken in support of 
each charge. The testimony, the amount of which 
was considerable, was all taken by depositions before 
Examiners-in-Chancery pursuant to specific orders of 
reference. Examiner John W. Hulse took the first 
portion of the depositions, which included depositions 
of witnesses called by appellee’s first wife in support 
of her original bill and also depositions of some wit¬ 
nesses called by appellee in defense of the charge made 
by the original bill (Rec., 34). Examiner Lynham 
(appellant here), took all the other depositions, com¬ 
prising the bulk of the testimony, the cause being re- 
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ferred to him by the Court "with direction to take the 
further testimony offered on behalf of the respective 
parties to the cause both under the original and cross¬ 
bills" (Rec. 34). 

The Examiner's fees accruing to appellant for depo¬ 
sitions so taken by him under the order of the Court 
consisted of the following: 


I. Examiner's fees directly incurred 
by appellee with appellant for depo¬ 
sitions of witnesses called by appellee 
himself, as follows: 
a. Further depositions on be¬ 
half of appellee in defense 

of the original bill. $ 145 -°° 

bm Depositions on behalf of 
appellee in support of his 
cross bill . 102.00 


2. Examiner's fees directly incurred by 

appellee with appellant for furnish¬ 
ing appellee with an extra copy of 
the depositions on both sides ad¬ 
duced before appellant as Examiner, 
$ 339 ’ which amount was subse¬ 
quently reduced by agreement in 
drafting consent decree of May 13* 

1912, to. 

3. Examiner’s fees due appellant for 

depositions of witnesses examined 
by attorney for appellee’s first wife 
in defense of the cross bill and in 
rebuttal in support of the original 

bill. 


$247.00 


238.87 


600.63 


$1,086.50 
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The last of the depositions taken before appellant 
as Examiner was concluded on August 6, 1910 (Rec. 
35 )- In March, 1912, (nearly two years later), no 
part of appellant’s Examiner’s fees had been paid, 
and the depositions had not been filed, because the Ex¬ 
aminer’s fees had not been paid. In this situation, 
appellant employed Attorney Frank J. Hogan to take 
steps in his behalf, and, in view of the fact that ap¬ 
pellant was not a party of record, Attorney Ho°-an 
concluded that the proper mode of procedure would 
be to join with Attorney Davis (the attorney for ap- 
peHees first wife) in filing a petition in the name of 
Mary Page Hufty (appellee’s first wife), combining 
with appellant’s claim for Examiner’s fees a claim 
which Mrs. Hufty had against appellee for accrued 
alimony amounting to $950 due under the order of 
the Court (Rec. 27-8). Such a petition was accord¬ 
ingly filed March 15, 1912 (Rec. 35-9), an d on the 

same day a rule was issued against appellee requiring 
him to show cause— 

.^u' V t shal1 not l,e required to pay forth¬ 
with J. Arthur Lynham, examiner, for the testi¬ 
mony taken in this cause and the copies thereof 
urnished the plaintiff and defendant, and like- 
wtse the arrears of alimony due the plaintiff, 
and in default thereof why he shall not be at- 
tached and lmprisoned ,, 

(Rec. 39). On April 12, 1912, appellee filed an an¬ 
swer^ said petition and rule (Rec. 39), admitting 
t at there is due to J. Arthur Lynham, examiner-in- 
chancery, his fee for the taking of testimony on be¬ 
half of the plaintiff and defendant in this cause” 








(Rec. 40), and also admitting “that he was furnished 
with a copy of the testimony by the said examiner 
and for which he is liable” (Rec. 40), but denying 
that he ought to pay for the copy of testimony fur¬ 
nished appellee’s then wife (Rec. 40). In said answer 
appellee further stated: 

“that in so far as he was able he has endeav¬ 
ored to comply with the order of the court 
both as to the payment of alimony and the 
payment of the examiner’s fee, but that on ac¬ 
count of his lack of funds and his inability to 
obtain the money necessary to accomplish these 
purposes he has been unable to make said pay¬ 
ments” (Rec. 41-2). 

r 

and also stated: 

“This respondent has made constant and 
diligent efforts to make sale of said property 
(referring to piece of property that had been 
previously transferred to Bendheim and Kim¬ 
ball as trustees to endeavor to realize sufficient 
equity to pay the examiner’s fees and arrears 
of alimony), and in addition thereto has en¬ 
deavored to find purchasers for any other 
property of which he is the owner so that he 
might be able to procure funds with which to 
pay the examiner's fee as well as the arrears of 
alimony. That he is anxious to have the exam *- 
incr’s fee paid so that the said cause might he 
calendared for hearing and determination, and 
that at the time of the transfer of the said 
property to the trustees as aforesaid the ex¬ 
aminer would feel that he zvas amply secured 
in the payment of his fee to justify him in filing 
said testimony. 



“This respondent further says that he is 
pt 1 1 cl tly willing that any other property of 
which he is seized or possessed may be sold 
and the proceeds of the sale shall be used in 
the payment of the examiner’s fee and ali¬ 
mony” (Rec. 42). 

Appellant proved the contents of the aforesaid an¬ 
swer of appellee by a carbon copy thereof produced 
and identified by Attorney Hogan; the original hav¬ 
ing disappeared from the files of the Court (Rec. 43). 

After the filing of this consent answer of Hufty 
of April 12, 1912, the matter was brought to the at¬ 
tention of the Court on May 10, 1912, Lynham’s at¬ 
torney (Mr. Hogan) presenting the petition of March 
15, 1912, to the Court, and Hufty s attorney (Mr. 
Hoover), in the presence of Hufty himself, stating 
to the Court that he had no doubt a form of decree 
could be agreed upon between counsel, provided the 
matter of confinement of Hufty for contempt would 
not be insisted upon (Rec. 28). Counsel thereupon 
adjourned to the corridor of the Courthouse, and 
then and there agreed to postpone, or rather endeavor 
to have the Court do so, any question of holding Hufty 
for contempt, provided a decree be given, with execu¬ 
tion as at law, for the amount found to be due Lyn- 
ham and the amount of alimony conceded to be due 
Mrs. Hufty (Rec. 28). Later in that same day, 
Hufty s attorney stated that he would not consent to 
the decree as drafted by Lynham s attornev unless; 

1st. The amount included for Lynham’s ex¬ 
aminer’s fees should be limited to the original 
testimony on behalf of both parties to the cause. 
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and the extra copy thereof furnished Hufty, 
and exclude the amount due Lynham for the 
extra copy furnished Mrs. Hufty (Rec. 28-9) ; 
and 

2nd. An additional amount of $300 should 
be inserted in the decree to take care of Hulse’s 
examiner’s fees in the case (Rec. 29). 

In order to obtain the consent of Hufty’s attorney, 
Lynham’s attorney redrafted the decree to carry out 
the aforesaid requirements, and as so redrafted the 
decree was presented to the Court and signed with the 
consent of counsel of both parties on the following 
Monday morning, May 13, 1912, Mr. Hoover being 
present representing Hufty (Rec. 29). 

This decree of May 13, 1912, provided (Rec. 5-6): 

“This cause coming on for consideration by 
the Court upon the petition of the complainant 
filed herein March 15, 1912, and the answer 
thereto of the above named defendant Malcolm 
Hufty, filed herein April 12, 1912, and having 
been argued by counsel and considered by the 
Court, it is this 13th day of May, 1912, ad¬ 
judged, and ordered that there is now due and 
payable, as of March 15, 1912, by the said de¬ 
fendant Malcolm Hufty to the complainant 
Mary Page Hufty for and on account of ex¬ 
aminer’s fees namely, for J. Arthur Lynham, 
$1,086.50 and for John W. Hulse, $300.00, and 
as arrears of allowance for alimony pendente 
lite, namely $950.00, being in all the sum of 
two thousand three hundred and thirty-six dol¬ 
lars and fifty cents ($2,336.50) and that the 
complainant have execution therefor as at 
law.” 





The decree concluded as follows : 

“It is further adjudged and ordered that 
nothing herein contained shall affect or be 
deemed to affect the question whether the said 
defendant is in contempt of the Court, as in 
and by the said petition alleged, and in and 
by the said answer denied, which said question 

is hereby reserved for further consideration bv 
the Court.” 3 

According to the testimony of Frank J. Hogan 
(Rec. 27-31) and Henry E. Davis (Rec. 32-3), the 
decree was a consent decree. Their testimony is cor¬ 
roborated by the above answer of Hufty, and also by 
the absence of any testimony by Air. Hoover ( Hufty’s 
attorney) in denial. Hufty, however, testified on di¬ 
rect examination, that he did not consent to the enter¬ 
ing of any such decree but protested against it. his 
protest consisting in: 

“I very indiscreetly called him (the Court) 
down in the corridor of the Court, and had to 
apologize to him the next day, which I did, 
because I had no right to call him down” (Rec 
46). 

On cross-examination Huftv further testified: 

Q. Isn t it a fact that the sole controversy 
before Judge Wright was whether you should 
pay for an extra copy of testimony furnished 
to your wife, and whether you should be jailed 
for contempt rather than have a civil decree 
against you ? A. Mr. Hogan made some point 
I do not recall what it was. But I know that it 
was a contested proposition. 
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“Q. You contested that you were to have to 
pay this? A. There was some contest on the 
proposition. I do not remember what it was, 
but I know there was a contest on it” (Rec. 
46-7). 


Hufty did not deny his consent answer, or any of 
the contents thereof, nor did he explain what he meant, 
in the light of that answer, by saying there was “some 
contest.” 

The aforesaid decree of May 13, 1912, was, at the 
time, duly entered upon the judgment docket of the 
Court below, and remained so entered at the time of 
the trial below in the independent equity suit brought 

to cancel said decree (Rec. 25). 

On August 29, 1912 (following the entry of said 

decree of May 13, 1912), Examiner Hulse and Ex¬ 
aminer Lynham each filed the testimony taken by 
them, respectively, on behalf of Mrs. Hufty, and their 
official certificates appended to the testimony stated the 
fact that the Examiner's fees had not been paid (Rec. 
34-5). Following the filing of such testimony, said 
decree of May 13, 1912, was on October 3, 1912, duly 
assigned in writing, by instrument filed in the Clerk’s 
Office under §431 D. C. Code, to appellant Lynham 
(Rec. 25). Thereafter, on November 4, 1912, Hufty 
paid Lynham $100 “on account” of testimony taken 
by Hufty (Rec. 44), and on the following day, Novem¬ 
ber 5, 1912, Lynham, believing said decree of May 
13, 1912, which had been duly assigned to him “amply 
protected” him (Rec. 43) filed the testimony taken by 
him on behalf of Hufty (Rec. 34) and Examiner 





Hulse also then filed the testimony taken by him on 
behalf of Hufty (Rec. 34). 

Thereupon, Hufty and Mrs. Hufty (his first wife) 
were accorded a hearing before the Court on the 
question of adultery committed by each, and, after 
consideration of the mass of testimony on the question 
Justice Barnard sustained the charge made by Hufty 
against his first wife, but did not sustain the charge 
made by her against him, and consequently awarded 
hint a divorce, which enabled him to re-marry. The 
divorce decree was entered December 20, 1912, and 
in it Justice Barnard further decreed (and at the same 
time awarded execution therefor)— 

"that the said co-respondent to the said cross 
bill, Theodore D. Wilson, shall and do pay all 
the costs of this suit to the said Malcolm Hufty, 
complainant therein, incurred in the prosecu¬ 
tion and defense of the said original and cross 
bills, to be taxed by the Clerk" (Rec. 7). 

Hufty was thus given a right of recovery over 
against co-respondent Wilson for all the costs of suit 
incurred both in the prosecution and defense of the 
original and cross bills—including, of course, recov¬ 
ery over against Wilson by Hufty of Examiner’s fees 
m prosecution and defense of the original and cross 
bills, for which Hufty was directly liable to Lynharn 
under the aforesaid decree of May 13, 1912, duly 

entered on the judgment docket and' duly assigned to 
Lynharn. 

With the exception of the aforesaid payment of 
$100 "on account" Hufty has paid no part of the 





Examiner's fees incurred by him as aforesaid for tes¬ 
timony taken on his own behalf, or testimony taken 
by the opposite side, or for extra copy of the entire 
testimony furnished him by Lynham (Rec. 43). 

Shortly prior to October 2, 1913, Lynham sued out 
a writ of fi. fa. on said decree of May 13, 1912, as a 
preliminary step to institution of proceedings to reach 
equitable interests of Hufty (Rec. 4). On October 2, 
1913, Lynham filed a bill in equity, being No. 32,148, 
(Lynham v. Hufty et al.) seeking to enforce said de¬ 
cree against equitable interests of Hufty. Also on 
said October 2, 1913, Hufty filed a bill in equity, 
being No. 32,145 (Hufty v. Lynham), seeking to 
enjoin Lynham from enforcing said decree and asking 
the cancellation of the decree as a cloud upon real 
estate of Hufty (Rec. 1-4). 

A demurrer was filed to Lynham’s said bill in equity 
No. 32,148 (Lynham v. Hufty et al.), and it was 
contended before Justice Stafford, before whom the 
hearing was had, in support of the demurrer, that 
the decree of May 13, 1912, was not an unconditional 
final decree within §1214 D. C. Code, but was merely 
an interlocutory order which could not constitute a 
lien against real estate. On November 4, 1913, Jus¬ 
tice Stafford held that said decree of May 13, 1912, 
was an unconditional final decree, and overruled the 
demiurrer interposed against Lynham’s bill. 

Thereupon, on the same day November 4, 1913, 
Lynham filed a demurrer to Hufty’s bill in No. 32,145 
(Hufty v. Lynham), and contended before Justice 
Gould, before whom the hearing was had, that the 





decree of May 13, 1912, was (as Justice Stafford had 
held) an unconditional final decree, and that, no ex¬ 
trinsic facts being alleged to cjuestion the regularity, 
validity or propriety of the entry of that decree,' 
Hufty's bill asking that the decree be canceled and en¬ 
joined merely because of the subsequent entry of a 
divorce decree in favor of Hufty should be dismissed. 
Justice Gould, however, declined to follow the ruling 
of Justice Stafford, and on June 1, 1914' overruled 
Lynhanvs demurrer and held that the decree of May 
13, 1912, was not an unconditional final decree but 
was an interlocutory order and, as such, should be 
construed by implication as being revoked by and 
merged in the later divorce decree (Rec. 9, 17). Ap¬ 
pellant's first and second assignments of error (Rec. 
tS) question the correctness of the action overruling 
appellant's said demurrer. 

Said equity cause No. 32,145 (Hufty v. Lynham), 
subsequently came on for final hearing before Justice 
Siddons, who entered a decree on April 8, 1915, in 
accordance with the prayers of Hufty's bill canceling 
the decree of May 13, 1912, in equity cause No. 28,793 
(Hufty v. Hufty et al.), and enjoining Lynham from 
enforcing or attempting to enforce it in any way (Rec. 

17-8). The present appeal is prosecuted from that 
decree. 

Hufty’s bill made no disclosure of real estate owned 
by him excepting “the East 155 feet of the south 33 
feet of lot 13, square 878” (Rec. 3). Lynham’s an¬ 
swer thereto denied such ownership, and further 
averred that Lynham had been unable to obtain dis- 



covery as to any real estate standing in Hufty’s name 
(Rec. 12-3). Shorty before the trial, Hufty admitted 
his lack of ownership of the only real estate disclosed 
by his bill, and amended his bill to aver instead there¬ 
of, part of lots 19 and 20 in Sq. W. of Sq. 553 (Rec. 
14). At the trial Lynham offered to prove that said 
parts of lots are of no substantial value and that the 
improvements thereon are dilapidated, and further 
that Hufty is the secret owner of valuable real estate, 
the formal title to which is held subject to Hufty’s 
orders, in another’s name, for the purpose of defraud¬ 
ing Lynham and Hufty’s other creditors; the offer 
being made for the purpose of showing Hufty to be in 
equity without clean hands; but the Court below ex¬ 
cluded the evidence offered, to which Lynham duly 
excepted (Rec. 26). 

ASSIGNMENT IOF ERRORS. 

Appellant assigns as error, the action of the 
Court below: 

1. In overruling the demurrer to the bill. 

2. In not sustaining the demurrer to the bill. 

3. In decreeing relief to the appellee against the 
appellant. 

4. In not holding that the decree of May 13, 1912 
is an unconditional final decree, and that the 
divorce decree subsequently entered in the same 
cause after the passing of the term is irrelevant, 
incompetent and immaterial as affecting defendant. 

5. In not holding that the divorce decree in ques¬ 
tion is consistent with and plainly contemplates the 



continued existence of the decree of May 13, 1912, 
and that therefore the latter, even had it been an 
interlocutory order, would not be inoperative after 
the entry of the divorce decree. 

6. In not holding that it is against conscience to 
interfere with the enforcement of the decree of 
May 13, 1912. 

/. In not holding that the appellee is estopped 
by his own conduct from attacking appellant’s 
right to recover under the decree of May 13, 1912. 

8. In not holding that the appellee is without 
clean hands in seeking relief against the appellant. 

9. In not holding that the granting of relief to 
the appellee is in contravention of the equitable 
maxim, “He who seeks equity must do equity.” 

10. In excluding the petition and answer referred 
to in the decree of May 13, 1912. 

11. In excluding evidence of the circumstances 
surrounding, and the conduct of the parties in con¬ 
nection with, the entry of the decree of May 13, 
1912. 

12. In not holding that no showing has been 
made or suggested which gave the court any juris¬ 
diction to reverse or in any wise affect, or interfere 
with, the decree of May 13, 1912. 

13. In not holding that the appellee failed to dis¬ 
close any sufficient title to any real estate claimed 
to be owned by him. 

14. In excluding evidence offered by the appellant 
to show that the appellee is the secret owner of real 
estate, the formal title to which he has, placed in 
another s name for the purpose of defrauding the 




appellant and other creditors of the appellee, and 
that the appellee is not the apparent record owner 
of any real estate having any substantial value or 
in anv wise sufficient to pay the appellee s indebted 

J 

ness to the appellant. 

15. In excluding the evidence offered by the ap¬ 
pellant to prove that at the time of the divorce de¬ 
cree in question, it was the settled practice of the 
Court not to hear a divorce case or to enter a decree 
until the examiner’s fees had first been paid, or 
adequate provision made for their payment, and 
that it was usual also to require the husband to pay 
such fees. 

16. In not dismissing appellee’s bill. 

ARGUMENT 

L 

DECREE OF MAY 13, 1912 UNCONDITIONAL 

AND FINAL 

Appellee contended below that the decree of 
Mav 13, 1912 is not unconditional and final, be¬ 
cause : 

First. As to the part of the decree covering 
Examiner’s fees, it must be considered as a decree 
for costs merely, which, it is argued, cannot be 

final; 

Second. As to the part covering arrears of 
alimony, it must necessarily, it is argued, terminate 
with the entry of a divorce decree making no lefer- 

ence to it. 


It is respectfully submitted that appellee is in 
error in his contention that the part of the decree 
covering Examiner’s fees is for costs merely, and 
that he is also in error in contending that a decree 
for costs cannot be final. The nature of the decree, 
which is to secure the payment of the Examiner’s 
fees, is not changed to one for costs merely, be¬ 
cause a part or all of the same may later be recover¬ 
able o\ er by the husband against the co-respondent 
as costs. Then again, it is well settled that there 
may be separate judgments for costs, if final in 
form and substance. In Garrison v. Singleton, 5 
Dana (Ky.) 161, Chief Justice Robertson said: (re¬ 
ferring to a separate judgment for costs.) 

“Such judgment is not only final, but is 
separate, distinct and independent 

Appellee relies upon a general observation con¬ 
tained in 13 A. & E. Enc. L. (2nd ed.) 34-5, but the 
foot-note to such observation shows that it does 
not apply to a collateral matter not dependent on 
the ultimate issue, as, for instance, in the case of 
cost awarded by an appellate court in reversing 
judgment and ordering a new trial. 

In connection with appellee’s second conten¬ 
tion, it is submitted that the decree of May 13, 1912, 
though including an amount due for arrears of ali¬ 
mony, is in no sense an order for alimony. The 
nature of the decree, which is separate, distinct and 
independent, and final in form and substance, is not 
changed into a mere order for alimony, simply be¬ 
cause it covers and includes moneys which Hufty 
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had been directed to pay for the support of his wife 
and children under a previous order of Nov. 4. I 9°9 
(Rec. 34) which had been an interlocutory one. 

In Lynde v. Lynde 181 U. S. 183, at p. 187, the 
Supreme Court of the United States clearly dis¬ 
tinguishes between a mere order for alimony—such 
as the order of Nov. 4, 1909 (Rec. 34), which is 
identical with that involved in Walter v. Walter, 
15 App. D. C. 333,—and a distinct money decree for 
alimony already due—such as the decree of May 13, 
1912,—the Court saying: 

“The decree of the Court of Chancery of 
New Jersey, on which this suit is brought, 
provides, first, for the payment of $7840 for 
alimony already due, and $1000 counsel fee; 
second, for the payment of alimony since the 
date of the decree at the rate of $80 per 
week; and third, for the giving of a bond to 
secure the payment of these sums, and on de¬ 
fault of payment or of giving bond, for leave 
to apply for a writ of sequestration, or a 
receiver and injunction. 

The decree for the payment of $8840 was 
for a fixed sum already due, and the judgment 
of the court below was properly restricted 
to that. The provision of the payment for 
alimony in the future was subject to the dis¬ 
cretion of the Court of Chancery of New 
Jersey, which might at any time alter it, and 
was not a final judgment for a fixed sum.” 

Moreover, Walter v. Walter, 15 App. D. C. 333, 
which is strenuously relied upon by appellee, clearly 
distinguishes itself from the case at bar. At p. 343, 
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this Court stated that, where the ultimate decree in 
a divorce proceeding is against the wife, “and hi 
provision made for the eolleetion or payment of 
arrears of alimony,” the Court cannot “after the de¬ 
cree has passed beyond the power of correction in 
the court which rendered it, and beyond the power 
of review by an appellate tribunal on appeal, go 
back of that decree and enforce an interlocutory or 
incidental order for alimony pendente lite.” In that 
case there was merely an interlocutory or in¬ 
cidental order for future alimony, and not a decree 
awarding execution as at laze “for a fixed sunt al¬ 
ready due." Tn the case at bar, the decree of May 13, 
1912, is for a fixed sum already due, and, moreover, 
express provision is made for its collection by the 
awarding of execution as at law provided for in the 
decree itself which made unnecessary further pro¬ 
vision in the later divorce decree. 

The decree of May 13 1912 concerned in the 
case at bar, is plainly a separate, distinct and inde¬ 
pendent decree, final in form and substance. It is a 
money decree, for a specific sum, payable absolutely, 
and awards execution as at law, and, in recogni¬ 
tion of the finality of its provisions the question of 
whether Hufty should be adjudged in contempt of 
Court was alone “reserved for further consideration 
by the Court.” (Rec. 6). 

In Bebee v. Russell, 19 How., 283, at p. 287, the 
Supreme Court discussed the question of what is a 
final decree, and in approving the decision in 
Forgay v. Conrad, 6 How. 201, italicized “ execution 
had been awarded” 
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In Trustees v. Greenough, 105 U. S. 527, at p. 
531, it was said: 

“They are certainly a final determination 
of the particular matter arising upon the 
complainant’s petition for allowances, and 
direct the payment of money out of the fund 
in the hands of the receiver. Though in- 
cidental to the cause the inquiry was a col¬ 
lateral one, having a distinct and independ¬ 
ent character, and received a final decision.” 

In Hovey v. McDonald, 109 U. S., 150, at p. ij6, 
the preceding case is cited with approval, the Court 
saying : 

“It was a side issue in the cause, in which 
the complainants on the one side, and the 
receiver on the other, were! real and inter¬ 
ested parties. * * * We have so often 

considered cases of this sort, arising in¬ 
cidentally in a cause, but presenting indepen¬ 
dent issues to be determined between the parties 
to them, that it is unnecessary to enter into a 
detailed discussion of the subject at this time.” 

Again in Williams v. Morgan, 111 U. S., 684, 
at p. 699, the Supreme Court reviewed both of the 
preceding cases, and said: 

“That the order was such as could be ap¬ 
pealed from we think is equally apparent. It 
was final in its nature, and was made in a 
— matter distinct from the general subject of liti¬ 
gation, —a matter by itself, which affected only 
the parties to the particular controversy, and 
those whom they represented.” 





In Blake v. Blake, 80 Ill. 523, 524, a decree for 
alimony and counsel fees was held to be a final de¬ 
cree, the Court saying: 

“It is a money decree, is for a specific sum, 
and is payable absolutely.” 

In Alexander v. Bates, 127 Ala. 328, at 342, the 
Court said: 

“The finality of a decree is not determined 
by the stage of the suit at the time it was 
rendered but whether it concludes a party in 
imposing on him a liability or in depriving 
him of a right.” 

II. 

DECREE OF MAY 13, 1912, BEING AN UNCON¬ 
DITIONAL FINAL DECREE, COULD NOT 
BE IMPAIRED, BY IMPLICATION OR 
OTHERWISE, BY DIVORCE DECREE OF 
DECEMBER 20, 1912 ENTERED AFTER 
THE TERM. 

In Anderson v. Sands, 40 App. D. C. 447, this 
Court allowed a special appeal in order to prevent 
the Court below from impairing after the term a 
decree which was in form and substance a final 
decree, but which the Court below dealt with as 
interlocutory. 

In Trust Company v. Grant Locomotive 
Works, 135 U. S. 207, at page 224, the Supreme 
Court of the United States said: 

“If these orders were final decrees, the 
court could not vacate them of its own mo- 
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tion after the close of the October Term, 
1883. McMicken v. Perin, 18 How. 507, 511. 
We think they were final. * * * * They 

were, therefore, final in their nature, and 
made upon matters distinct from the general 
subject of litigation, the foreclosure of the 
mortgages.” 

See also Hudson v. Guestier, 7 Cr. 1, and Bush- 
nell v. Smelting Co., 150 U. S. 82. 

III. 

EVEN WERE THE DECREE OF MAY 13, 1912 
INTERLOCUTORY, AND NOT AN UNCON¬ 
DITIONAL, FINAL DECREE, THE LATER 
DIVORCE DECREE COULD AFFECT IT 
ONLY TO THE EXTENT, IF AT ALL, 
THAT IT MIGHT BE INCONSISTENT 
WITH IT. 

“Until the final termination of the cause on 
the merits they (interlocutory orders) are not 
conclusive in the subsequent proceedings there¬ 
in, but are subject to be vacated or modified 
by the court at any time; nor can they be in¬ 
voked as a bar or estoppel in other litigation 
between parties or privies until such termina¬ 
tion.” 

24 A. & E. Enc. L. (2nd ed.), 817. 

‘‘The decree upon this bill being, under the 
ruling in Ayres v. Carver, interlocutory only, 
was superseded by that of July 3, which finally 
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disposed of the cause in a manner entirely in¬ 
consistent with its provisions.” 

Ex parte Railroad Co., 95 U. S. 221, 
225. 

In \\ alter v. \\ alter, 15 App. D. C. 333, upon 
which the plaintiff strongly relies for his contention 
in this case, a mere interlocutory order for monthly 
alimony was involved, which had not been executed, 
nor any means whatever provided for executing it, 
either in the order itself or in the divorce decree. 
Consequently, it possessed no life within itself, and, 
since the divorce decree in no manner referred to it or 
made any provision for its enforcement, it could pos¬ 
sess no life and have no force after the divorce decree, 
but the latter must be taken as disposing of every¬ 
thing in the case. In such a situation, the divorce 
decree is manifestly entirely inconsistent with any 
claim of continued life or enforceability of the mere 
order for alimony containing no provision of means 
for its enforcement. 

In the case at bar, the decree of May 13, 1912, 
was not a mere order for monthly alimony. A previous 
order in the case, namely, an order of November 4, 
1909, was of that character, and the decree of May 
13, 1912, was a specific execution of it to the extent 
of the $950 accrued alimony and became a substitute 
for it to that extent, as much so as payment could 
have been, with express provision of ample means for 
enforcement requiring no application to the Court for 
any special relief or for the exercise of any discretion 
on the part of the Court. That this decree of Mav 13, 
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1912, shows on its face that the Court intended it to 
be unconditional and final, and to be unaffected by 
the ultimate disposition of the issues affecting divorce, 
can not be seriously disputed. If, by reason of some 
legal technicality, the Court did not succeed in making 
the decree of May 13, 1912, unconditional and final, 
though plainly intending to do so, it is plain that the 
later divorce decree which in no manner refers to it 
can not reasonably be construed as being entirely in¬ 
consistent with it, which is the true test in determining 
whether an interlocutory order is revoked by a final 
decree. 

IV. 

DIVORCE DECREE REAFFIRMS HUFTY’S 
LIABILITY FOR EXAMINER’S FEES 
UNDER DECREE OF MAY 13, 1912. 

In the concluding clause of the divorce decree of 
December 20, 1912, Justice Barnard provided (and 
awarded execution therefor):— 

“that the said co-respondent to the said cross 
bill, Theodore D. Wilson, shall and do pay all 
the costs of this suit to the said Malcolm Hufty, 
complainant therein, incurred in the prosecu¬ 
tion and defense of the said original and cross 
bills, to be taxed by the Clerk” (Rec. 7). 

Hufty is thus given a right of recovery over against 
co-respondent Wilson for all the costs of suit incurred 
—not sintply in Hufty's defense to the original bill 
and his prosecution of the cross bill — but in the 
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“prosecution and defense” of both bills; which 
included, of course, recovery over against Wilson by 
Hufty of Examiner’s fees incurred in the prosecution 
and defense of both bills, for which Hufty was directly 
liable to Lynham under the decree of May 13, 1912, 
duly entered on the judgment docket and duly as¬ 
signed to Lynham. 

Hufty occupies, therefore, the very anamolous posi¬ 
tion before this Court of saying that, although giving 
to him as against Wilson a right to complete recovery 
over for all of these Examiner's fees, the divorce 
decree should, at the same time, be construed as can¬ 
celing Huftv's liability to Lynham and leave the Ex¬ 
aminer's fees entirely unpaid, although permitting 
Hufty to get the amount of the same from Wilson 
and retain the same by way of profit. 

V. 

DECREE OF MAY 13, 1912 A CONSENT DE¬ 
CREE, AND HUFTY IS ESTOPPED BY HIS 
CONDUCT FROM ATTACKING IT. 

Hufty contends that the real facts can not properly 
be inquired into, but that he can come into a court of 
equity and ask it to do for him an injustice to the 
appellant and that the Court will be bound to grant 
the request because it is powerless to probe into the 
true and intrinsic character of the proceedings with 
which it is asked to interfere. The contention, how¬ 
ever, is opposed to the express ruling of the Supreme 
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Court of the United States, in Byers v. Surget, 19 
How. 303, at p. 308: 

“The true and intrinsic character of pro¬ 
ceedings, as well in courts of law, as in pais, is 
alike subject to the scrutiny of a court of equity, 
which will probe, and either sustain or annul 
them, according to their real character, and as 
the ends of justice may require.” 

In White v. Joyce, 158 U. S. 128, at p. 149, the 
Supreme Court of the United States said that actual 
consent to a decree may be made to apear— 

“either by a formal entry appearing of record 
or by evidence showing such fact ” 

It is respectfully submitted that the Court below 
erred in holding that the real facts could not properly 
be inquired into. 

VI. 

COURT BELOW ERRED IN REFUSING TO 
PERMIT MAXIM “HE WHO SEEKS 
EQUITY MUST DO EQUITY” TO BE 
INVOKED. 

Notwithstanding the fact that Hufty has not paid, 
nor tendered, to Lynham even the amount of money 
which, aside from the decree of May 13, 1912, Hufty 
is obligated to pay him for the testimpny of witnesses 
called by Hufty himself and for the extra copy of 
the complete testimony furnished by Lynham to Hufty, 
and notwithstanding Hufty may now successfully 
plead the statute of limitations to his obligation, if 





the decree of May 13, 1912, upon which Lynham had 
in good faith relied for its enforcement be taken away, 
the Court below ruled that the maxim “He who seeks 
equity must do equity” could not be revoked. 

It is respectfully submitted that the Court below 
erred in so ruling, and the following authorities are 
relied upon: 

“ That he who seeks equity must do equity is 
a controlling principle or maxim of universal 
application in awarding equitable remedies. 
Following it, adverse equities growing out of 
or closely connected with the subject-matter of 
the suit are protected by giving to a party the 
relief to which he is entitled only on condition 
that he accords to his adversary the corre¬ 
sponding right to which he also is entitled. This 
principle has a recognized application in suits 
by creditors to avoid or quiet title against 
fraudulent conveyances or transfers of the 
debtor's property.” 

Lynch v. Burt, 132 F. 417, at p. 432 (C. 
C. A. 8th Cir.) 

“Courts of chancery do not lightly interfere 
with judgments at law. It is only for the pre¬ 
vention of fraud, or to relieve from substantial 
injury or gross injustice, that its high and ex¬ 
traordinary power of interference by injunc¬ 
tion is ever resorted to. It is never exerted 
merely for the correction of informalities or 
irregularities in legal or judicial proceedings. 
He who seeks to avail himself of such defects, 
must prosecute his remedy at law; from a court 
of equity he can receive no countenance. A 
court of chancery, too, looks well to the conse- 
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quences of its acts, and the case must indeed 
be a strong one, which would induce it to nul¬ 
lify a judgment at law, and thus, as here, put 
it in the power of a debtor to plead the statute 
of limitations to a debt, which he does not deny 
to be justly due. 

“But suppose a court of equity would re¬ 
lieve against a judgment rendered under the 
circumstances before mentioned; upon what 
terms would relief be granted. ‘He who seeks 
equity must do equity,' is a maxim almost as 
old as the tribunal to which it applies. To 
obtain relief by injunction against this judg¬ 
ment, Semmes should by his bill have offered 
to do equity, by paying into Court the debt 
which, by his own statements, he had shown 
himself in honor and in conscience under an 
obligation to pay.” 

Fowler v. Lee, io Gill & Johnson, 358, 

363 - 4 - 


CONCLUSION. 

For these reasons the decree appealed from should 
be reversed, with directions to dismiss appellee’s bill. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 

Attorney for Appellant. 
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COURT OF APPEALS, DISTRICT OF COLUMBIA 

OCTOBER TERM, 1915. 

No. 2841 


J. ARTHUR LYNHAM, Appellant, 

VS. 

MALCOLM HUFTY, Appellee. 

APPELLANTS MEMORANDA OF ADDITIONAL AUTHORITIES 


i. HUFTY ESTOPPED BY HIS CONSENT. 

. Whether the decree of May 13, 19x2, in the Hufty divorce 
suit—attacked by Hufty’s separate bill in equity herein—be 
treated as final or only interlocutory, the fact that Hufty con¬ 
sented to it at the time for a particular purpose and to pro¬ 
cure some benefit, which he received, works an estoppel 
against him. 1 

“An interlocutory decree by consent may also be 
Ibinding, and work an estoppel in cases where it ds 
expressly made for the particular purpose and to pro¬ 
cure some benefit.” 1 

Parish v. McGowan, 39 App. D. C., 184, at p. 201. 

“The consent decree not only amounted to j a clear 
and express waiver of jurisdictional objections, but it 
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rendered irrelevant, so far as the present parties are 
concerned, all questions as to the effect of the contracts 
in creating a lien.” 

McGowan v. Parish, 237 U. S., 285, at p. 295. 

In response to a contempt rule against Hufty in the divorce 
suit requiring him to show cause why he should not be re¬ 
quired to pay the examiner’s fees, including extra copies 
of testimony furnished, and why he should not be “attached 
and imprisoned” (Rec., 39), Hufty filed an answer stating 
that he had * “endeavored to comply with the order of the 
court both as to the payment of alimony and the payment 
of the examiner’s fees” and had “endeavored to find purchasers 
for any other property of which he is the owner so that he 
might be able to procure funds with which to pay the ex¬ 
aminer’s fees as well as the arrears of alimony” (Rec., 42). 
Hufty’s answer further stated “he is anxious to have the 
examiner's fees paid so that the said cause might he calendared 
for hearing ” and further “he is perfectly willing that 
any other property of which he is seized or possessed may he 
sold and the proceeds of the sale shall be used in the payment 
of the examiner’s fee and alimony” (Rec., 42). Hufty’s an¬ 
swer disputed nothing, except (1) his liability for extra copy 
furnished Mrs. Hufty, and (2) the necessity of imprisoning 
him to enforce the court’s order; and on both excepted points 
Hufty was allowed to prevail in the decree which was entered, 
as plainly appears from the decree itself and also from the 
testimony of Mr. Hogan (Rec., 28-29), and of Mr. Davis 
(Rec., 32-3). Hufty attempted to deny this (Rec., 46), but, 
on cross-examination, receded: 

“Q. Isn’t it a fact that the sole controversy before 
Judge Wright was whether you should pay for an extra 
copy of testimony furnished to your wife, and whether 
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you should be jailed for contempt rather than have a 
civil decree against you? 

“A. Mr. Hogan made some point. I do not recall 
what it was. ‘But I know that it was a contested propo¬ 
sition.” (Rec., 46-7). 

The obvious purpose of the decree (of May 13, 1912), was 
to provide a judgment lien securing the examiner’s fees and 
the accrued alimony, in view of Hufty’s expressed willingness, 
recited in his sworn answer of record, to have any of his 
property “sold*' for “the payment of the examner’s fee and 
alimony (Rec., 42). Moreover, the obvious benefit inuring 
to Hufty therefrom was two-fold, first, enabling him to then 
have the divorce cause calendared Tor hearing as he was 
anxious ’ to do (Rec., 42), but which he could not do without 
Paying or securing the examiner’s fees, and,-second, enabling 
him to remain at liberty, instead of being imprisoned to compel 
him to pay, or secure, the examiner’s fees and accrued alimony, 
the former of which were nearly two years overdue (Rec.. 
35), and the latter more than nine months-(Rec., 36 and 40). 

2. DENIAL OF DUE PROCESS OF LAW. 

Hufty admits that the decree of May 13, 1912, is apparently 
not affected by the later divorce decree of December 20, 1912, 
because he says that the former is still an “apparent lien” 
against his real estate,— 

“removable only by the introduction of the final decree 
supplemented by the construction of the court as to its 
operation and effect.” (p. 4, appellee’s brief). 

In other -words, Hufty seeks, by a new and independent 
suit, to have a decree in a prior suit so supplemented by con¬ 
struction as to make it different from what it>appears to be ,— 



to make that which appears to be in full force and effect, of 
no force or effect. 

I he use of a bill in equity for such a purpose is entirely 
without precedent. It is respectfully submitted that a decree 
is precisely and exactly that which it appears to be, and is 
entitled to full faith and credit as such. Therefore, any at¬ 
tempt, by an independent proceeding-, to alter or rescind it 
would seem to be a denial of due process of law guaranteed 
by the Fifth Amendment to the Constitution of the United 
States. In this connection. Kaukauna Co. v. Green Bay, &c.. 
Canal, 142 U. S., 254, is in point, saying (at p. 269) : 

“1 his court has had frequent occasion to hold that it 
is not always necessary that the Federal question should 
appear affirmatively on the record, or in the opinion, 
if an adjudication of such question were necessarily 
involved in the disposition of the case.” 

Jurisdiction in equity to relieve against judgments or de¬ 
crees exists only where extrinsic facts are averred showing- 
fraud, accident or mistake, and further— 

that the judgment against him is wrong on the merits, 
that he ought in justice to prevail . and that upon a re- 

tr ^ a ^ it is reasonably certain that he will 

prevail ." 

Pickford v. Talbott, 225 U. S., 651, at p. 658. 

Even were the decree attacked by Hufty not a consent decree, 
it can not, it is submitted, be seriously claimed that “he ought 
in justice to prevail, or that he has made any averment of 
fraud, accident or mistake. 
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3- WALTER V. WALTER CASE NOT IN POINT. 

The two prerequisites of a final decree are: 

1. Fixed 'sum already due and payable absolutely. 
Lynde v. Lynde, 181 U. S, 183, 187. 

2. Means provided for its enforcement, not dependent 
upon further exercise of court s discretion. 

The decree of May 13, 1912, in case at bar possesses both. 

Walter v. Walter, 15 App.-D. C., 333 (decided in 1899), 

relied upon by Hufty, involved a mere order possessing neither 
prerequisite, because: 

1. It was not for a fixed sum already due and payable 
absolutely, but for sums in future from month to 
month until further order. 

2. Sections 114 and 1104 D. C. Code, providing for 
enforcement of interlocutory orders, went into effect in 
1902 (three years after the Walter decision), and in 
1899, there was no other provision of law for such en¬ 
forcement, nor did the Walter order itself contain any 
provision; so that it was dependent upon the further 
exercise of the court’s discretion. 

3. Such further exercise of discretion was not asked 
until after the expiration of the term at which the 
divorce decree was entered, and the consequent loss of 
power of the court. 

The situation in the case at bar is, therefore, exactly the 
reverse of that in Walter v. Walter. Here the decree of May 
r 3 » * 9 I2 » contains within itself provision for its enforcement, 
f/ms giving it separate life and force. Then again, there is 
nothing in the divorce decree which, in any manner, purports 
to affect it, and in view of its separate life and force, it ought 
to be assumed that a revokng provision would have been in- 


serted in the divorce decree had there been any intention to 
revoke it, and had any power existed to then revoke it after 
the passing of the term (which, it is submitted, there did not). 

Moreover, Walter v. Walter involved an item of alimony 
merely, and not examiner’s fees, which latter could, in no event, 
be reasonably construed as standing in jeopardy, dependent 
upon the financially irresponsible or the financially responsible 
party, prevailing. No divorce decree would have been entered 
without adequate protection of the examiner’s fees, as Hufty 
well knew and so admitted in his sworn answer (Rec., 42). 

Respectfully submitted, 

GEORGE E. SULLIVAN, 
WALTER C. ENGLISH, 


Attorneys for Appellant. 


















